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Man is a social animal. Throughout his history, he
has needed the company of other humans — for mutual
protection, co-operation and love, and to ensure the
basic survival of his species. As small groups of humans
formed villages, then towns and later cities - people
began to share basic values which were common
throughout their societies. These values included non-
violent behaviour; dress and moral standards; religious
worship; respect for leaders; and care of the very young
and very old. A violation of these “values” would result in
a negative reaction from one member, several members
or the society as a whole. 

Historically, response to a “value” violation would
take three distinct forms: (1) there would be a reaction to
the violator and the action; (2) society would condemn
the perpetrator(s) for initiating such a violation; and (3)
society would punish the perpetrator(s) for the action,
thus reaffirming the importance of the value to the soci-
ety. This was the root of modern criminal law.

Society’s response to criminal action has changed
very little since then. In today’s criminal law, we still have
three basic phases:

(1) POLITICAL & ENFORCEMENT PHASE:
At this stage, society creates laws which prohibit its

members from undertaking various actions deemed con-
trary to societal values. Such laws come about as a
result of a demand from within the society, and relate to
such things as murder, theft, assault, arson and property

damage. At this phase, the mechanism is in place to
enforce these laws by denouncing offenders for their
actions and bringing them to the ...

(2) JUDGEMENT PHASE:
At this stage, the accused are brought forth to

account for their actions through a trial procedure
designed to ascertain guilt or innocence. Those found
guilty are condemned for their actions, usually by their
peers, and pass on to the ...

(3) PENALTY PHASE:
This is the stage at which the importance of the value

is upheld and reinforced. The guilty receive a punishment
designed to (a) serve as an example to others that soci-
ety will not tolerate such violations, and (b) try to rehabil-
itate or remodel the guilty party or parties so that they
might better fit within the value system set by the society.
Punishments may include imprisonment, monetary fines,
restitution or service within a community.

So then, what exactly, is criminal law, and how is it
different from other kinds of law? Before we answer this
question, it would be useful to define the word “crime”.

To start out with, we have to distinquish between a
WRONG and a CRIME?

Each year in Canada, approximately two million
Canadians break our laws. Laws are written codes of
behavior — set down by governments — prohibiting citi-
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zens from performing certain specific wrongs which are
considered harmful to other people, to society, or both.
These prohibited wrongs range from motor vehicle viola-
tions and mischief, to misappropriation of funds and mur-
der. All of these offences are clear violations of our laws,
which reflect the values established by society, and
therefore, can also be called crimes.

A wrong could be defined as an action considered by
one or more members of society to be inappropriate or
undesirable behavior. But while a crime is always a
wrong, a wrong is not always a crime. Mrs. Smith, a
plant-lover, may see Mr. Jones put his cactus plant on his
verandah during a winter “cold snap” — an action which
kills the plant — and she may feel he has committed a
wrong. This does not mean that Mr. Jones will be
charged with murder and subsequently punished. Mrs.
Smith’s interpretation of a wrong might vary from that of
Mr. Jones. Each of us has our own standard of “right” and
“wrong” which has been instilled in us by our families,
and by institutions such as churches, schools and com-
munity groups like Boy Scouts and Girl Guides. 

We can go one step further. Just because some fam-
ilies may see drinking alcohol and smoking tobacco as
wrong does not mean that these actions are crimes. The
same is true for dancing, which is condemned by mem-
bers of certain religious groups as immoral, and thus a
wrong. In all of these examples, the actions taken are not
crimes; they are simply actions which may be interpreted
by some members of society as wrongs.

How, then, do we distinguish a wrong from a crime?
Most scholars would agree that a “crime” is a defined

action which is contrary to normal societal behaviour and
which requires some sort of remedial punishment in
accordance with the dictates of society. In other words, a
crime is a wrong of a very serious nature; one which soci-
ety (or its elected representatives) feels must be pun-
ished in order to discourage a repetition; and one which
has been “defined”, or identified in a law, as a prohibited
act. Critical to this definition is the fact that a “penalty” or
some form of remedial action is required in response to
a crime.

Key to the whole area of crime-related law is the for-
mula used to determine whether a certain action will be
considered a crime. In essence, a crime (1) harms anoth-
er person, group of people or society as a whole; (2) seri-
ously contradicts a value of society; (3) requires that
enforcement and penalties be given to reinforce the
importance of the value, while at the same time not
unfairly infringing on the rights of the perpetrator, as set
down by society. Generally speaking, actions which meet
these requirements are considered crimes.

Crimes are prohibited by society’s laws, or rules by
which the society lives. Each sector of society (i.e.
municipality, province or country) has jurisdiction over
certain types of wrongs, and each has the power to
determine which of those wrongs shall be considered
crimes, through the passage of laws. These laws are set
down by the government at each level and appear in (a)
municipal documents such as by-laws or ordinances; (b)
provincial statutes; or (b) federal Acts and the Criminal
Code of Canada.

As we have seen, wrongs prohibited by society can

be loosely grouped together and described as “crimes”.
However, in Canada, members of the legal system dif-
ferentiate between different levels and types of prohibit-
ed wrongs by giving them different names. 

As a result, someone who breaks municipal laws is
said to have committed a violation. A violation of this
type might be the construction of a commercial building
in a residential zone (a breach of zoning regulations); the
staging of a rowdy outdoor party that disturbs neigh-
bours’ sleep and litters their yards with pop cans (a
breach of noise and littering by-laws); or the operation of
a taxi-stand in an unauthorized area (a breach of taxi by-
laws). Municipal law relates to everyone who lives with-
in a district governed by a city, town or municipal council.
Action against the offender would be taken by the coun-
cil in question.

A person who breaks laws which come under provin-
cial jurisdiction is said to have committed an offence.
Provincial offences include such things as speeding;
hunting game out of season; breaking lottery, bingo and
gaming regulations; drinking under age; and committing
some property offences. Provincial law applies to every
resident of that province. Action against a person who
breaks a provincial statute would be taken by the provin-
cial government.

Finally, there is a body of law, contained in federal
Acts, the Canadian Constitution and the Criminal
Code of Canada, which applies to Canada as a whole.
Someone who breaks such a law — by murdering anoth-
er person, for instance — is said to have committed a
federal crime, and action against that person would be
taken by the government of Canada. Crimes include
everything listed in the Criminal Code of Canada, includ-
ing theft, impersonation, assault, abduction, sexual
offences, drug trafficking, smuggling and murder. The
body of law which deals with this most serious type of
prohibited wrongs is called criminal law.

It is on this third type of law that we will concentrate
in this chapter.

YOUR LEGAL RIGHTS

In Canada, the framework of our legal system and
process is outlined in the Canadian Constitution. Key
to this is Section 52(1): “The Constitution of Canada is
the supreme law of Canada, and any law inconsistent
with the provisions of the Constitution is, to the extent of
the inconsistency, of no force or effect.” This simply
means that if any law in Canada is contrary to the
Canadian Constitution, that same law is illegal and unen-
forceable.
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The Canadian Constitution — or Constitution Act
(1982), as it is more formally known — also contains the
Canadian Charter or Rights and Freedoms. The “legal
rights” contained in the Charter are at the heart of the
criminal process, and can be categorized as follows:

A. Basic Legal Rights:
7. Everyone has the right to life, liberty and 
security of the person and the right not to be 
deprived thereof except in accordance with the 
principles of fundamental justice.
This section establishes the basic principles or start-

ing point of Canadian justice. This is a very general and
far-reaching section which is “wide open” to interpreta-
tion. However, as general as it may be, it does serve as
the cornerstone of our justice system.

B. Unreasonable Search and/or Seizure:
8. Everyone has the right to be secure against 
unreasonable search or seizure. 
This guarantees that no one — including law

enforcement agencies and/or the government — has the
right to search any citizen or property unless such a
search is conducted in accordance with legal process. In
such instances, a properly executed search warrant and
supporting documentation must be processed along with
information pertaining to the specific item the police are
searching for. These are brought before a justice of the
peace, who in turn grants the search warrant if he feels
there are sufficient grounds for a search to be made. 

Prior to 1977, judges of the Federal Court of Canada
also issued search documents called “writs of assis-
tance”. These were general documents which empow-
ered their owners to conduct searches at any time on any
premises in accordance with the Narcotic Control Act or
the Customs and Excise Act. Writs of assistance were
discontinued in 1977. But, owners of those issued prior
to that time were permitted to possess them until they
retired.

Today, there are three exceptions to the search rule. 
The Narcotic Control Act allows any premises

(except a residence), as well as all individuals therein, to
be searched without a search warrant, provided that the
police have reasonable and probable grounds to believe
that illegal drugs are somewhere within. 

In addition, under provincial laws, motor vehicles and
land may be searched for liquor without a warrant. A
search warrant, however, must be obtained in order to
search a house. 

Finally, peace officers may search any place (except
a residence) or person for illegal weapons without a
warrant.   

C. Arbitrary Detention or Imprisonment:
9. Everyone has the right not to be arbitrarily 
detained or imprisoned. 
In Canada, a detention or an arrest is considered

serious — something that is not undertaken lightly, or
without reason. A detention is when the police or a party
stops or detains a person for a short period of time. For
example, that person might be asked to go to the police
station to “answer a few questions”. An arrest, on the
other hand, is when a person is detained and placed in

custody, usually in jail, for a period of time. Under a
detention, a person has the freedom to leave at will,
whereas under an arrest, that freedom has been with-
drawn. Often, a party refusing to cooperate with a deten-
tion may end up being arrested. But it is up to the police
officer to determine how far to go. 

The criminal process starts as soon as police begin
making inquiries after an offence has been committed.
This phase is referred to as the informal part of the
criminal process.

The formal criminal process commences in one of
two ways: (1) when an information has been laid, usual-
ly with a justice of the peace or (2) when an arrest is
made. An arrest means that an individual has been
placed under a legal duty not to escape or flee from the
person making the arrest. An arrest can be accomplished
in a number of ways, ranging from the willing submission
of the arrested person, to the execution of an arrest by
using force. 

But when can an arrest be initiated? 
Any Canadian citizen has the right to make an arrest

in accordance with the law under section 494, which
states:

“(1) Any one may arrest without warrant
(a) a person whom he finds committing an indictable 

offence, or
(b) a person who, on reasonable and probable 

grounds, he believes
(i) has committed a criminal offence, and
(ii) is escaping from and freshly pursued by per
sons who have lawful authority to arrest that per
son.

(2) Any one who is
(a) the owner or a person in  lawful possession of 

property, or
(b) a person authorized by the owner or by a person 

in lawful possession of property, may arrest with
out warrant a person whom he finds committing a 
criminal offence on or in relation to that property.

(3) Any one other than a peace officer who arrests a per
son without warrant shall forthwith deliver that person

to a peace officer.”

A citizen may place a suspect under “citizen’s
arrest” for any indictable (serious) offence which is
either being committed or is about to be committed.
Further, a citizen may arrest another citizen for a sum-
mary (less serious) offence that has been has actually
been committed, but only if the suspect is “at large” and
is being pursued by the police. A citizen may not arrest
another citizen for a summary offence which is either
being committed or is about to be committed. However, if
the summary offence is being committed on the citizen’s
property, then arrest procedures may be legally initiated.

A police officer may arrest anyone at any time with a
warrant for his or her arrest, a warrant which has been
granted as the result of an information being laid before
a justice of the peace. In the case of indictable offences,
a police officer may arrest without a warrant if the crime
has already been committed, is being committed or is
about to be committed. In the case of summary offences,
a police officer may arrest without a warrant only if he
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observes a crime actually being committed. A police offi-
cer cannot arrest people for summary offences which
they have committed in the past or which they are about
to commit, unless the officer has a warrant for their
arrest. 

It is felt that should the police decide that a person
has committed a crime serious enough to warrant being
detained or arrested, then charges related to the incident
should be generated within a 24 hour period. Failure to
initiate charges within that time frame will result in the
suspect being released. 

D.  Detention or Imprisonment:
10. Everyone has the right on arrest or detention

(a) to be informed promptly of the reasons therefore;
(b) to retain and instruct counsel without delay and
to be informed of that right; and (c) to have the valid-
ity of the detention determined by way of habeas cor-
pus and to be released if the detention is not lawful. 

This section outlines the steps which must be fol-
lowed by the arresting or detaining party if an arrest or
detention is initiated. First of all, a person arrested or
detained must be told why the arrest has been made.
This is necessary in order for the person to start mount-
ing a defence or explanation for his or her actions.

Secondly, it is critical that the accused has access to
proper advice — a lawyer — within the shortest possible
period of time. A lawyer will offer the accused sound
advice in dealing with the charges, and assist the person
in preparing his or her defence. 

Finally, habeas corpus — one of the oldest legal tra-
ditions in Canada — requires the person who has
prompted the detention or arrest to justify in law the rea-
sons for the detention or arrest within the shortest possi-
ble time frame. If the grounds for the detention or arrest
are valid, then the court may order the continuation of the
incarceration. But, should the court not be satisfied, it
may order that the person be set free.

E.  Process of Law:
11 Any person charged with an offence has the 

right 
(a) to be informed without reasonable delay of 

the specific offence; 
(b) to be tried within a reasonable time; 
(c) not to be compelled to be a witness in 

proceedings against that person in respect of
the offence; 

(d) to be presumed innocent until proven 
guilty according to law in a fair and public 
hearing by an independent and impartial tri
bunal; 

(e) not to be denied reasonable bail without just 
cause; 

(f) except in the case of an offence under mili
tary law tried before a military tribunal, to the
benefit of trial by jury where the maximum 
punishment for the offence is imprisonment 
for five years or a more severe punishment; 

(g) not to be found guilty on account of any act 
or omission unless, at the time of the act or 
omission, it was constituted an offence under
Canadian or international law or was criminal

according to the general principles of law 
recognized by the community of nations; 

(h) if finally acquitted of the offence, not to be 
tried or punished for it again; and 

(i) if found guilty of the offence and if the pun
ishment for the offence has been varied 
between the time of commission and the time
of sentencing, to the benefit of the lesser 
punishment.

Although we have addressed most of these subsec-
tions in the previous chapter, there are several points
which should be mentioned here.

Part (b) refers to being tried within a specific period
of time. In Canada, there is a six-month limitation period
for action to be initiated on summary offences and most
provincial offences. This means an information must be
laid and the formal criminal process must be initiated
within six months from the date of the commission of the
offence. There is no time limit in Canada for most
indictable offences. Some of these, such as certain trea-
son-related charges or some child-sexual abuse
charges, have imposed time limits for obvious reasons. * 

However, there is no “statute of limitations” which
specifies the maximum length of time between the com-
mission of an offence and the point at which it must be
prosecuted or forgotten. Obviously, charges should be
prosecuted as quickly as possible while the circum-
stances surrounding the case are still fresh in the minds
of all concerned. As time passes, the likelihood of an
effective prosecution diminish as circumstances are for-
gotten, key witnesses die and evidence becomes  less
and less familiar.

At the heart of part (c) is the notion that a person can-
not be forced to give evidence which may incriminate him
or her. A person may be called by the defence as a wit-
ness but even so, he or she can not be forced to incrim-
inate themselves in any way. The same is true for spous-
es. A husband cannot be forced to serve as a witness for
the prosecution in a case involving his wife. The only
exception is in the case of some sexual offences and
some offences involving a person under 14 years of age.
In these circumstances or in the event of charges stem-
ming from offences committed against a person or the
liberty of another, then the spouse is compelled to testi-
fy.

In part (f), it should be reinforced that the right to trial
by jury in Canada only applies if the offence carries with
it a maximum punishment of five years’ imprisonment or
more. Obviously, there is no right to a jury trial for sum-
mary offences and some minor indictable offences.
Further, there is some uncertainty as to what a jury trial
entails. In essence, it means that the jury of 12 members
must reach unanimous agreement on the charges before 
them. If not, the case is retried or the charges dropped.

In part (h), the legal notion of “double jeopardy” is
clearly defined. It means, in essence, that once a person
has been rightfully found not guilty of a charge, that same
person cannot be charged and tried for the same charge
again. However, a person can be tried on another charge
stemming from the same circumstances, providing it is
not one for which a guilty verdict could have been
brought forth at the first trial Naturally, in the event of a
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proclamation of guilt, a person cannot be charged and
tried again in an attempt to earn him or her a greater pun-
ishment.

Sections 13 and 14 deal with the rights of, and pro-
tection for, witnesses.     

13.A witness who testifies in any proceedings 
has the right not to have any incriminating evi
dence so given used to incriminate that wit
ness in any other proceedings, except in a 
prosecution for perjury or for the giving of 
contradictory evidence.

14.A party or witness in any proceedings who 
does not understand or speak the language in
which the proceedings are conducted or who
is deaf has the right to the assistance of an 
interpreter. 

Section 13 means that if a witness is testifying in
someone else’s trial, and incriminates himself in the
process, that evidence cannot be used against  him in
another trial. The only way that the evidence given by
witness can be used against him is if he perjures himself,
or lies on the stand during the original trial. In that case,
he can be charged with, and tried for, perjury on the basis
of that evidence.

Section 14 is self-explanatory. This clause has guar-
anteed that people who do not speak English have the
right to be heard in French. It has even gone beyond the
two official languages in that there have been several
cases across Canada in which interpreters have been
called in to assist Ukrainian, Dutch, Chinese, Japanese,
Iranian people who have been accused of crimes in
Canada.

F. Punishment:
12. Everyone has the right not to be subjected to

any cruel and unusual treatment or punish
ment.

This section refers to the kinds of punishments pris-
oners are often given in old movies, such as being put on
“the rack”, “chained to a wall”, given electric shocks and
deprived of food and/or water. This section guarantees
that guilty persons will be accorded the same basic rights
as all other Canadians, with the exception of liberty.

Of late, this section has been under careful scrutiny
by individuals involved in Canada’s correctional systems.
What is actually defined as “cruel and unusual treatment
or punishment” is a very subjective and poorly defined.
For example, does cruel and unusual punishment refer
to solitary confinement? What about strip searches of
inmates suspected of having weapons or drugs? What
about restrictions in the exercise area? All of these have
been under review and have resulted in some dramatic
change in our prisons.

Since the Canadian Constitution and the Charter of
Rights and Freedoms are the supreme legal docu-
ments in Canada, laws created at any level of gov-
ernment must not contradict, alter or redefine any of
those rights already enshrined in this document.

It should be noted that the Charter of Rights and
Freedoms enshrined as part of the Canadian
Constitution takes precedence over any other laws irre-
gardless of the level of government which makes them.

If a law contravenes the charter, then either the law must
be rescinded or the charter must be changed. In 99.9%
of cases, the latter course is highly unlikely.

Criminal Law
As we shall see in the next chapter - Process of

Law, it was shown that criminal law is a type of substan-
tive law which in turn is one of the three areas of law
under the common law system of Canada. 

In review, prohibitions against certain wrongs are set
down in writing as laws by one or more of the three lev-
els of government, municipal, provincial and federal.
Criminal law is that specific type of substantive law which
deals with federal crimes. It is under the sole jurisdiction
of the government of Canada.

As we have already seen in Chapter Two -
Government and the Law, the process by which criminal
laws are made is both extensive and complicated.
Criminologists and federal politicians serve as partners in
the creation of these laws which, for the most part, are
designed to make our society a better and safer place in
which to live. Each law is usually created to address a
specific need within society, and every effort is made to
ensure that the law so created possesses both fairness
and equity for all.

At the federal level, this process is very detailed, and
involves several months or even years of study and for-
mulation, depending upon the complexity of the issue. It
was covered in more detail in Chapter Three -
Government and the Law. 

The process is a slow and complex one, involving
hundreds of hours of concept formulation, amendments,
committee reviews, debates in the house of Commons
and then the Senate, terminating with Royal Assent by
the Governor-General. Throughout this process, elected
representatives seek feedback from their constituents to
make sure that the law is what is wanted, and that it will
help and protect the people of Canada.

Once a law has been approved, the next step is its
classification.

Generally, all laws relate one of two categories of
offences: (1) summary or (2) indictable offences. These
two groupings were first created a century ago. • Summary offences were designed to be dealt with
quickly or “summarily” by justices of the peace. They
were considered to be of a less serious nature. • Indictable offences, on the other hand, were con-
sidered more serious offences. As a result, the involve-
ment of justices of the peace was limited to the inquiry
level, whereas the actual trial was held at a higher court
level. 

Today, this division is much the same. In many
instances, the classification of an offence as summary or
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indictable is made when the law is in the initial drafting
and debate stage. However, the classification of some
offences is left open for the Crown to decide on a case-
by-case basis, usually prior to a preliminary hearing. 

•These are called hybrid offences, because they
can be classed as either summary or indictable, accord-
ing to the wishes of the Crown. Such offences may be
considered either more or less serious, depending on the
circumstances surrounding the incident, or, perhaps, the
criminal record of the accused.

Summary offences still make up one distinct cate-
gory, as they did 100 years ago, but are now tried in
Provincial Courts. These are considered less serious
matters and are usually handled locally through fine, pro-
bation, community service or very short incarceration in
a local facility. All summary offences, whether they are
federal, provincial or municipal in nature, must be tried
by the Provincial Court. For the most part, these offences
carry a maximum penalty of a $2000 fine or six months
in jail, and are defined under section 553 of the Criminal
Code of Canada. Examples of these include: 

(a) theft (other than theft of cattle) under $1000; 
(b) obtaining money or property by false pretenses;
(c) unlawful possession of an item;
(d) fraud;
(e) mischief, under subsection 430(4), where the subject 

matter of the offence is not a testamentary instrument 
(document pertaining to a will) and where the alleged 
value of the subject matter does not exceed $1000;

(f) offences under (i) section 201 (keeping gaming or 
betting house), (ii) section 202 (betting, pool-selling, 
book-making, etc.), (iii) section 203 (placing bets), (iv) 
section 206 (lotteries and games of chance), (v) section
209 (cheating at play), (vi) section 210 (keeping com
mon bawdy house), (vii) subsection 263(4) (driving 
while disqualified) or (viii) section 393 (fraud in relation
to fares). 

(g) accessory to any offences specified in this section.  
The law dictates that these must be dealt with by a

Provincial Court judge. No jury is required or permitted in
these minor charges. 

But, if the accused is a repeat offender, these crimes
are usually dealt with as indictable offences and may
carry heavier penalties.

This list is not the only summary offences in the
Criminal Code of Canada. There are many other
offences which may be dealt with as summary offences
by the Provincial Court.

Indictable offences, however, are more complex in
nature and are considered more serious offences. They
are defined by section 469 (s. 469) of the Criminal Code.
Some of most serious of these include:

(a) Treason (s. 47);
(b) Alarming her Majesty (s. 49);
(c) Intimidating Parliament or a legislature (s. 51);
(d) Inciting to mutiny (s. 53);
(e) Seditious offences (s. 61);
(f) Piracy (s. 74);
(g) Piratical acts (s. 75);
(h) Murder (s. 235);
(i) Accessory after-the-fact to high treason or treason or 

murder;

(j) Bribery of a judge (s. 119) by the holder of a judicial 
office;

(k) Attempting to commit any listed above;
(l) Conspiring to commit any of the above.
Such charges must be tried by the Supreme Court of

the province with a jury. 
This list is not the only indictable offences in the

Criminal Code of Canada. There are many other
offences which may be dealt with as indictable offences
by either the Provincial Court of the Supreme Court of
the Province.

Finally, there is a third category of crimes which
consists of all remaining offences in Canada which can
be tried by a Provincial Court, Supreme Court judge
alone, or a Supreme Court complete with a jury. All
indictable offences carry a wide range of punishments
ranging from one year incarceration to life in prison. 

TThhee CCrriimmiinnaall
CCooddee

ooff CCaannaaddaa 
Laws of a criminal nature have been divided into

several categories and are listed in the Criminal Code of
Canada, which is constantly evolving as new laws are
created and old laws are eliminated. Although our laws
are ever-changing through a legal evolutionary process,
the wordings and headings remain somewhat constant.
It is almost impossible in a text such as this to discuss
each of the hundreds of offences specified under the
Criminal Code. 

Different texts containing the Criminal Code orga-
nized in some orderly fashion are released by various
law book publishers annually. For example, the popular
Martin’s Criminal Code - edited by Edward L. Greenspan,
Q.C. and annually published by the Canada Law Book
Company, is organized into 28 “Parts” or chapters and
six appendices, spread over more than 1,000 pages.
This text is the one most commonly used by the Royal
Canadian Mounted Police and lawyers. 

In order to grasp the in-depth nature of the Canadian
legal system, we will quickly look at Martin’s Criminal
Code.

Martin’s Criminal Code is broken up into many sec-
tions, each of which concentrates on a particular facet of
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criminal law. The first 11 chapters or parts deal with
crimes or specific offences under Canadian law. The
remaining 12 parts deal with the process of law, proce-
dures and jurisdictions of the courts. 

The first 11 chapters contain the following:

INTERPRETATION

This section defines key terms which appear
throughout the text. These include terms such as Act,
Attorney General, bank note, counsel, day, indictment,
magistrate, peace officer, prison, testamentary instru-
ment, weapon and wreck. These words are given a spe-
cific meaning so as to ensure that no confusion arises
when they are used in a legal sense. 

For example: “day  - means the period between six
o’clock in the forenoon and nine o’clock in the afternoon
of the same day.” Thus, a crime occurring at 5:48 a.m. on
an April morning would still be interpreted as “night” even
though it was light out at the time.  

PART I
GENERAL 

In this part, certain basic foundations of criminal law
in Canada are established. For example, s. 6 deals with
presumption of innocence — a person is considered
innocent of all charges until he or she is proven guilty in
accordance with procedures set down by Canadian law.
In addition, this section addresses those crimes commit-
ted outside of Canada and how they are to be dealt with. 

Other sections outline some of the many defences
available to individuals accused of various offences. The
notion of res judicata , or double jeopardy, under the
Canadian Charter of Rights and Freedoms. In essence,
this defence states that a person cannot be punished
more than once for the same offence. As well, sections in
this part set out the defences of age, consent, insanity
and duress. Each of these defences will be discussed in
detail later in this chapter. 

Perhaps one of the sections most often referred to is
s. 19, which states: “Ignorance of the law by a person
who commits an offence is not an excuse for com-
mitting that offence.” In other words, failure to know the
law does not excuse a person for committing a criminal
act. Just because a person didn’t realize it was an
offence to take his neighbour’s automobile without first
getting his permission, does not mean that the court can-
not find that  person guilty of theft. 

Other sections in this part include:
Parties to offences: Sections 21 to 24 deal with

people who do not actually commit an offence but are
involved in the commission of a offence, either by pro-
viding advice or counsel to the accused, or by assisting
in some fashion in the commission of the offence. In
Canada, abetting, counselling or assisting a person who
commits a crime is considered just as serious as actual-
ly committing the crime, and often carries the same pun-
ishment.

Protection of persons acting under authority:
Sections 25 to 31 outline the duties and obligations of
people empowered to enforce the law in Canada, such
as police officers, peace officers and RCMP members. In
these sections, the law establishes that a person “acting
on reasonable and probable grounds, (is) ... justified in
using as much force as is necessary” to enforce the law.
However, several other sections specify that excessive
force is not justifiable and is subject to punishment. This
contradiction often places a police officer in a vulnerable
position, and such situations sometimes end up in court.

The use of force is a legal factor that is brought up
almost continually in criminal law. In deciding how much
force is excessive, the court must decide what was going
through the mind of the accused when he was confront-
ed by the victim. If it is established that the accused pos-
sessed an honest belief that the victim was going to
endanger him, then the accused was justified in using
force equal to that force which was confronting him. If, for
example, a kid attacks you with a “squirt” or watergun,
you would not repel this type of attack with a shotgun.
Law enforcement officers are constantly being confront-
ed with the question of how much force should be used.
Usually they must make subjective decisions, and in
most cases, the courts support those decisions.

Suppression of riots: Sections 32 and 33 are
designed to assign peace officers various powers to con-
trol riots, and specifies the rights of a peace officer in the
event that rioters fail to comply with an order to disperse
or to stop the riot.

Defence of person: Under sections 34 to 37, the law
outlines the rights of individuals who are attacked without
provocation, or personally attacked by someone who
intends to hurt them. Basically, the law gives the intend-
ed victims the right to use as must force as is necessary
to stop the attack. In some cases, such force may result
in death or serious injury to the attacker. Nevertheless, if
it can be established if the accused honestly believed
that they were in danger, the accused are considered
justified in their actions.

Defence of property: Sections 38 to 42 outline sim-
ilar rights as to the defence of both real and movable
property. In essence, a person has the right to defend his
or her property by “using as much force as necessary” to
prevent a trespasser from entering, or to stop the
removal of goods.

Protection of persons in authority: Laws con-
tained in this section date back many years and merely
give school teachers the right to discipline children (s.
43), and masters of ships the right to discipline crew and
maintain order on board their ships (s. 44). Individuals in
these professions are sometimes very vulnerable to
charges of assault, yet they are expected by society to
use force on occasion in order to enforce behavioral
standards set by society. In addition, s. 45 protects doc-
tors from criminal charges in the event that an operation
fails, despite the doctor’s use of “reasonable care and
skill”.
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PART II
OFFENCES AGAINST

PUBLIC ORDER

Most of the laws in the sections contained in this
part deal with offences deemed to threaten the country
and/or large groups of people. These actions of an
accused charged with such an offence tend to be direct-
ed at society generally. The accused does not have an
intended victim, but rather seems to want to strike out at
society as a whole. In many such cases, our society is
considered the victim. 

Some of the laws in this part include:
High treason: This is when someone performs an

action contrary to the interests of the country as a whole.
Under s. 46, treason includes attempting to kill the
Queen or overthrow the government; stealing and trans-
mitting to a foreign government official documents which
may endanger the safety and security of Canada; going
to war against Canada or assisting a foreign government
that is at war with Canada. Such actions are an indictable
offence and carry a sentence of life imprisonment.

Prohibited acts: Sections 49 to 56 deal with actions
considered as dangerous to the country as a whole.
These include such things as threatening to hurt the
Queen; assisting foreign agents or spies; threatening a
Parliament or provincial legislature; committing sabotage
(damaging or destroying a vessel, aircraft, vehicle,
machinery or apparatus of the military); causing a
mutiny; and assisting deserters (either from the armed
forces or the Royal Canadian Mounted Police). For the
most part, these charges are indictable and carry a pun-
ishment of 14 years’ imprisonment, with the exception of
assisting a deserter, which is dealt with as a summary
offence.

Passports:  In essence, laws in this part simply state
that it is illegal to forge or try to distribute a forged
Canadian passport. Committing this offence could result
in five years’ imprisonment. In addition, s. 58 makes it a
crime to use or to give away a Certificate of Canadian
Citizenship for some fraudulent purpose such as getting
an official document like a Canadian passport. Again,
intent has to be proven by the Crown.

Sedition: Under s. 59 this is considered to be an
action that is designed to dramatically change the struc-
ture of the government of Canada through the use of
teaching, advocacy, publishing or circulation of docu-
ments. Although it is not considered as dangerous a
crime as treason, it does carry a maximum punishment
of 14 years’ imprisonment.

Unlawful assemblies and riots: The law sees a
gathering of three or more people as an assembly. If this
assembly operates in such a way as to cause fear to
neighbouring people, or notably disturbs the peace or
threatens the safety of people or their property, it is con-
sidered an offence under s. 63. This offence is dealt with
as a summary offence. The law, however, sees a riot as
an unlawful assembly which seriously disturbs the
peace;  punishment may reach a maximum of two years’

imprisonment. 
Unlawful drilling, duels and piracy: These three

sections go back to the founding of Canada as a nation
more than 100 years ago. Section 70 prohibits people
from training in a military fashion in such a manner as to
be a potential threat to the security of the country.
Section 71 makes all facets of duelling (when two people
fight to the death) an indictable offence subject to five
years’ imprisonment. It should be noted that the act of
killing or seriously injuring someone, as a result of a duel,
is treated as murder or assault causing bodily harm.

Sections 74 and 75 make it illegal to steal or damage
a Canadian ship or to try to commit a mutinous act on
such a ship. This is an indictable offence and carries a
punishment of 14 years. This section was used in
Canada in 1982 to charge a number of fishermen from
Wood’s Harbour, Nova Scotia, after they stole and
burned two federal Fisheries patrol boats as an act of
protest over lobster trap limits and federal Fisheries
enforcement policies.

Offences relating to aircraft: Section 76 deals with
a variety of actions deemed to be an offence on board an
aircraft. These indictable offences include hijacking;
endangering the safety of passengers, crew  and the air-
craft itself; as well as the carriage of weapons or explo-
sives on board an aircraft. Punishments range from 14
years to life imprisonment.

Dangerous substances: For the most part, sections
79 to 82 deal with substances that endanger the safety
or property of others. These include explosives (s. 79),
corrosive substances such as acid or any other sub-
stance that may hurt people or damage property (s. 81).
These are all indictable offences and have punishments
ranging from 14 years to life imprisonment (if there was
a deliberate intent to terminate another person’s life).

PART III
FIREARMS AND OTHER 
OFFENSIVE WEAPONS

Prize fights: Section 83 makes it a summary offence
to organize or get involved as an advisor, fighter, doctor
or even media representative in a fist fight between two
people not organized in accordance with federal or
provincial laws.

Offensive weapons: Sections 84 to 117 contain a
wide range of  offences related to the use, possession,
sale, delivery or acquisition of firearms and other offen-
sive weapons. In essence, Canadian law is very explicit
concerning all facets of firearms in Canada. In these sec-
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tions, the requirements are established for the proper
registration and care of weapons in Canada. Possession
of certain weapons, such as “throwing stars”; “switch-
blades”, “sawed-off shotguns” as well as accessories like
“silencers”, is not permitted. 

Laws in this part also provide peace officers with the
power to search property and seize any firearm or offen-
sive weapon. Most of the charges are of a hybrid nature
and carry either summary conviction or indictable con-
viction with a maximum imprisonment of five years.

obstruction of justice. This is an all-encompassing law
which deals with trying to convince someone to make a
false or incorrect statement by using such means as
threatening a witness or bribing a juror. This is a hybrid
offence punishable on summary conviction, or by
indictable conviction with punishments ranging from a
minimum of two years to a maximum of 10 years
depending upon the seriousness of the action.

Public mischief: Public mischief is another method
of misleading the justice system and is dealt with under
s. 140. Here we have such offences as: being a party to
an offence and giving a false statement; giving a state-
ment to draw suspicion upon someone else who is inno-
cent of the charges; as well as reporting to police an
offence which has not been committed. This, is a hybrid
offence with punishment as either a summary conviction,
or up to five years’ imprisonment as an indictable
offence.  

Escapes and rescues: Sections 144 to 149 set out
the law and punishments for offences related to either an
accused or a convicted party to an offence escaping from
lawful custody. These sections are designed to discour-
age people from assisting escapees by imposing rela-
tively harsh penalties as well as to discourage those in
custody from escaping. 

For example, breaking out of prison can earn you up
to 10 additional years in jail under s. 145, while helping
someone escape from custody is punishable on either
summary conviction or indictable conviction, with punish-
ments ranging from two to five years’ imprisonment,
depending on the circumstances. In dealing with charges
under these sections, circumstances such as the nature
of the original charges which led to the detention of the
accused; the relationship of the escapee to the assisting
party; the sentence imposed; and type of imprisonment
are among the factors considered. 

PART IV
OFFENCES AGAINST THE

ADMINISTRATION
OF LAW AND JUSTICE

Laws in this part concentrate on those offences
stemming from actions which serve as either as a threat
to good government or to the maintenance and guaran-
tee of a sound and truthful system of justice in Canada.
Canadians are expected to take their laws and justice
system seriously. A sound and honest justice system is
seen to be at the root of Canada’s legal system.
Therefore, laws in this part illustrate the risks to be
incurred by someone who tries to interfere with the legal
system. In Canada, it is seriously frowned upon to “take
the law into your own hands” and such an action is often
severely dealt with.

Corruption and disobedience: The whole notion of
corruption is dealt with in detail throughout this part. For
instance, s. 119 and s. 120 are indictable offences and
carry punishments of up to 14 years for trying to bribe
any judge or peace officer. 

Defrauding a government at the federal, provincial or
municipal level, by offering a bribe or incentive in order to
gain some benefit — whether it is a contract, appoint-
ment or similar influence — can earn the offender up to
five years under sections 121 to 123 as indictable
offences. 

Misleading justice: Lying on the witness stand, or
perjury, is dealt with under sections 131 to 133. A person
who misleads the court through providing false testimo-
ny can be imprisoned for up to 14 years. Manufacturing
or “planting” evidence with the intent that it will be used
in a trial will earn the offender up to 14 years in prison
under s. 137 which deals with the fabrication of evidence. 

Section 139 is quite often used and deals with the

PART V
SEXUAL OFFENCES,
PUBLIC MORALS AND 
DISORDERLY CONDUCT

Under the terms of the old Criminal Code, the min-
imum age of an accused who could be convicted of a
sexual offence was 14. In other words, the Criminal Code
used to state that someone under the age of 14 years
could not legally commit rape, even though it was bio-
logically possible. There have been cases in which
youngsters as young as 12 and 13 have committed such
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sexual offences. Yet under the old Criminal Code, they
could not be charged or punished. 

The introduction of the Young Offenders Act made an
ineffective law even more confusing. Under that Act, the
minimum age of legal responsibility ranges from 14 to 16.
The Act also establishes that someone under the age of
12 was not responsible for any criminal act. This leaves
a “gray area” for those offenders between 12 and 14
years.

Given these factors and the fact that a considerable
change has occurred in Canada’s social attitudes
towards sexuality over the past 30 years, most of the
sections of the Criminal Code that deal with sexual
offences have recently been rewritten.

During this process, a new controversial section has
been added, namely s. 151 — Touching for a sexual
purpose. (This is different from sexual assault, as we
shall see later in this chapter). Under this section, any-
one who, for a sexual purpose, touches another (under
the age of 14 years) with a part of his body or with an
object can be charged with a summary offence, or with
an indictable offence punishable by up to 10 years’
imprisonment. 

The imposition of this new law has left teachers, doc-
tors, coaches, priests and even baby-sitters in a difficult
position, in that the term “touching for a sexual purpose”
has been left vague and thus open to interpretation by
the courts. 

There have been dozens of charges levied under this
and related sections. Many of the perpetrators have
been proven guilty. Yet, there have been many who have
been found not guilty, and who have suffered as a result
of the publicity surrounding their cases and the subse-
quent “trial by media”. This has left the acquitted as yet
another “victim”, in that their careers, families and repu-
tations have often been destroyed as a result of the
charges unsuccessfully levied against them.

Section 152, Invitation to sexual touching, deals
with those individuals to commit the offence under s.
151. The punishment is the same as that under s. 151.

Corrupting morals under s. 163 makes it an offence
for the printing, publishing, distribution or circulation of
any material considered obscene. Obscenity is some-
thing which places a heavy emphasis on sex, crime, hor-
ror, cruelty or violence, or any combination thereof.
These items may be photographs, films, videos, audio
tape recordings or crime comics. (A crime comic con-
tains material which pictorially illustrates the commission
of a real or fictitious crime or any related event, such as
that taking place before, during or after the portrayed
crime, whether it is real or imaginary.)

Further, anyone participating in producing obscene
material, whether as an actor, agent, director or any
other participant, is also considered to have committed
an offence under this section. In all these incidences, the
punishments range from those of a summary nature, to a
maximum of two years’ imprisonment if convicted of an
indictable offence.

Corrupting children is still an offence under s. 172.
Anyone who, while living in the home of a child, partici-
pates in adultery, sexual immorality, habitual drunken-

ness or any form of vice, thus endangering the morals
and upbringing of a child, is guilty of an indictable offence
and subject to imprisonment for a term of two years.
Under this section, a “child” is interpreted as anyone
under the age of 18 years. However, this section also
specifies that no action may be taken against the
accused unless it is by an officer of the juvenile court, a
recognized child protection agency or by someone with
the consent of the Attorney General.

The next major section in this part deals with disor-
derly conduct. In Canada, disorderly conduct is consid-
ered to include:

Indecent acts: An indecent act is one, usually with
sexual intent, which is performed in a public place with
the intent of insulting or offending those persons present.
The interpretation of s. 173 tends to vary from court to
court. 

Generally, it appears that charges stemming from
nude sun-bathing, “skinny-dipping” and “mooning”,
although construed by some to be offensive, tend to be
either dismissed or dealt with by warnings upon summa-
ry conviction. If, in the case of nude sun-bathing or nude
swimming , it can be shown that the accused thought the
act was being done in private and had no honest intent
of causing offence, then the charge would be dropped or
the accused acquitted. However, in  the case of “flashing”
or exposing one’s genitalia with the intent to offend, a
charge would be punishable on summary conviction.

Causing a disturbance: Section 175 treats a distur-
bance as an all-encompassing charge, including such
things as: loitering in a public place and interfering with
persons therein; molesting or stopping another person;
exposing oneself to another; being drunk; discharging a
firearm; and/or fighting, screaming, swearing, singing or
using insulting language. In essence, by committing any
of the above to such an extent that it causes concern and
a fear for either another person’s personal safety, or the

safety of the public in general, con-
stitutes a charge punishable upon
summary conviction.

Obstruction, Violence or Arrest of
an Officiating Clergyman: Under
s. 176, it is a hybrid offence to inter-
fere with a clergyman while he or
she is performing their duties
whether in church, during a wed-
ding, funeral or similar religious
activity irregardless of locale. If the

charge is treated as an indictable offence the maximum
punishment is two years.

Vagrancy: Section 179 refers to someone who has
no lawful profession — such as that of a mechanic, car-
penter, lawyer or nurse, — yet is able to support himself
without this visible sign of support. It is assumed that this
person is supporting himself through either gaming or by
crime. This is an offence punishable on summary con-
viction. Vagrancy provides peace officers the opportunity
to charge and detain someone of relatively “question-
able” character even though the evidence is weak
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regarding any specific offence such as theft or prostitu-
tion.  

Nuisances: The law sees as a “nuisance” someone
who does something that endangers the lives, health or
safety of the public, or who actually causes physical
injury to someone. An example would be someone who
puts a dangerous chemical into the water supply of a
town, or who shoots out power insulators with a rifle, thus
cutting off electricity to a hospital and threatening the
lives of its patients. This is treated as an indictable
offence subject to imprisonment for a maximum of two
years.

Under the category of nuisances is s. 181, which
makes it an offence for a person to “willfully publish a
statement, tale or news that he knows is false or is likely
to cause injury or mischief to a public interest.” This is not
to be confused with libel, which is a separate charge.
Here we have the “Orson Wells - War of the Worlds” sce-
nario in which Wells broadcast a story of an alien inva-
sion, causing widespread panic. In that case, Wells told
the people before the broadcast that it was fiction.
However, people tuning in later did not realize this and
panicked, thinking the world was under attack by aliens.

PART VI

INVASION OF PRIVACY

Invasion of privacy: Section 183 establishes laws
regarding wiretapping and the acquisition of private com-
munication through the use of such devices as micro-
phones or “bugs”. In essence, this section gives peace
officers the right to use such devices, after proper autho-
rization is given by a judge of a superior court, for the
gathering of information concerning certain indictable
offences such as treason, sabotage, sedition, hijacking,
bribery, perjury, murder, assaults, kidnapping, hostage
taking, forgery, fraud, theft over $1000 or trafficking.

Further, this section carries with it an indictable con-
viction, with a punishment of imprisonment for no more
than five years, for illegally using of any “electromagnet-
ic, acoustic, mechanical or other device” to intercept any
conversation between the originator and the receiver.

PART VII
DISORDERLY HOUSES,
GAMING AND BETTING 

Charges contained within this part relate to criminal
activities from which a criminal income is derived. These
include:

Gaming and betting: A “bet” or wager is something
that is placed on “any contingency or event that is likely
to take place in or out of Canada”, such as a boxing
match, horse-race, fight, baseball game, track race or
any sporting event. A “game” refers to a game of chance
or skill such as card games or roulette, on whose out-
come a bet or wager is placed.

Sections 201 to 211 deal with offences such as own-
ing or keeping a gaming or betting houses (s. 201); being
in a gaming or betting house (s. 201); placing bets on

behalf of oneself or others(s. 203); cheating while play-
ing a game (s. 209); and being involved in book-making
or keeps records of bets being placed (s.202). For the
most part, offences under these sections carry penalties
under summary conviction, or as indictable offences with
punishment ranging from two to five years’ imprison-
ment.

Bawdy-houses: Under the law, a “bawdy-house” is
a place that is either occupied by, or resorted to by, per-
sons for the purpose of prostitution or acts of indecency.
Another common name for a bawdy-house is a “brothel”.
As is the case with gaming and betting, the law sees it as
an offence to own or keep, be present in, or transport
people to, a bawdy house. Under s. 210, keeping a
bawdy house is an indictable offence punishable by a
maximum sentence of two years. All of the other related
offences are treated as being summary in nature.  

Procuring: Procuring is not to be confused with
prostitution. Under s. 212, procuring means one person
trying convince another person, who is not a prostitute, to
have illicit sexual intercourse with a third person. This
may be done in a variety of ways, such as by promising
favours, or administering alcohol or drugs. In addition,
this section makes it an offence for a person to convince
another person to become a prostitute. Any action com-
mitted under this section is treated as an indictable
offence with a penalty of up to 10 years’ imprisonment.

Also under this section a person who procures the
sexual services of a person under the age of eighteen is
guilty of an indictable offence punishable by a maximum
of five years incarceration.

Offences in relation to prostitution: Offences
under s. 213 have received a great deal of publicity in
recent years. Basically, it is considered an offence if a
person, in a public place, either stops or tries to stop a
motor vehicle; or tries to interfere with normal pedestrian
traffic; or stops or tries to stop and communicate with any
individual, for the purpose of either offering their services
as a prostitute or soliciting the services of a prostitute.
These are offences punishable upon summary convic-
tion.

PART VIII

OFFENCES AGAINST
THE

PERSON AND REPUTATION

The laws contained in these sections deal with differ-
ent types of conflicts which may occur between two or
people. These laws involve offences in which both phys-
ical and mental harm are inflicted upon the victim.
Examples of these are: 

Duties tending to the preservation of life: Under
section 215, a parent, guardian or the head of a family
must provide the basic necessaries of life to any healthy
child up to the age of 16. 

In addition, a person must provide necessaries to his
or her spouse, and any persons under his or her care
who must remain with the family because of their age, ill-
ness, insanity or some other reason which does not per-
mit them to provide themselves with necessaries of life.
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However in both cases, the minimum penalty for
murder is life imprisonment under s. 235. 

Attempting to commit murder is an indictable
offence under s. 239, with a
maximum penalty of life impris-
onment. 

Being an accessory after the
fact to murder, under s. 240 also
is an indictable offence with a max-

imum penalty of life imprisonment.

Manslaughter: More often than not,
the courts reduce a murder charge to
manslaughter if it can be shown that
the accused had no intent to commit
the action. Manslaughter occurs when

one person takes the life of another person as a result of
provocation, accident, mistake, loss of self-control, or
any other acceptable defence to the court. The maximum
punishment under s. 236 for manslaughter is life impris-
onment. 

Infanticide: Infanticide is when a woman causes the
death of her newly-born child, either through neglect or
deliberate means, due to the fact that she had not yet
fully mentally or physically recovered from giving birth.
Cases arising from infanticide usually involve new moth-
ers or mothers who have unassisted births. This catego-
ry includes occurrences where the child strangles when
the umbilical cord wraps around the child’s neck, or
where the child fails to breathe properly because of flu-
ids in the child’s lungs. Under s. 233, this is an indictable
offence carrying a maximum penalty of five years in
prison.

Killing unborn child in the act of birth: A person is
liable to a maximum penalty of life imprisonment under s.
238, if he or she kills a child, either during the act of birth
or at some time just before the child’s birth, providing that
the child was able to exist as a human being. The prima-
ry defence most commonly used is that the accused hon-
estly believed that the life of the mother would be in dan-
ger unless the accused undertook the action.  

Suicide: It is against the law to advise, assist or aid
a person to commit suicide, regardless of whether or not
the suicide actually occurs. Showing an unstable person
how to hang himself, or telling him how much poison
would be required to kill himself, is a crime under s. 241
which could result in the accused being imprisoned for
up to 14 years.

Sections 244 to 248 deal with a variety of offences
such as bodily harm, and acts and omissions caus-
ing danger to the person. For example, causing bodi-
ly harm with intent under s. 244 which is where a per-
son intends to “wound, maim, disfigure, endanger the life
of, or prevent the arrest or detention of any person” by a
variety of means such as discharging a firearm, air gun,
air pistol. Under s. 245 which deals with administering
a noxious or poisonous substance or by setting traps. 

All of these charges are considered as indictable
offences, with penalties ranging from two to 14 years. 

Although the law does not interpret the word “neces-
saries” it is assumed that it refers to those items needed
for basic survival such as food, water, shelter and cloth-
ing. 

In this section, common sense must prevail. For
example, a father may refuse to buy his a son a $120
pair of running shoes, and provide instead a $35 pair of
shoes of “inferior” quality. The son decides he would
rather go barefoot rather than wear these “other” shoes.
To prove his convictions, the son spends several days
barefoot. Both father and son refuse to give in. A neigh-
bour complains that the child is not being properly looked
after. In such a case, the father’s actions would not con-
stitute an offence under this section, as he did provide
the clothing required. It was the son’s choice not to wear
the shoes. The same applies for food, water, shelter and
other clothing. Parents, guardians or heads of the family
are not liable for prosecution if they provide these items,
even though they may not be of the type or standard
insisted upon by the child. 

Violations this section are treated as either summary
offences or indictable offences, with punishment not to
exceed two years in prison.

Abandoning a child: Abandoning a child under the
age of 10 years is an indictable offence under s. 218,
with a maximum penalty of two years’ imprisonment. This
would occur when a parent, guardian or head of the fam-
ily literally leaves the child to look after itself, whether it
be on the streets or in the woods or placed on a neigh-
bour’s doorstep.

Criminal negligence: Criminal negligence is defined
in law as someone’s action which “shows wanton or reck-
less disregard for the lives and safety of other persons.”
For example, this law would apply to a person who dri-
ves down the “wrong” side of the road, forcing others to
drive off the road into the ditch and resulting in a threat
to public safety and/or personal or property damage. It
refers to someone who fails to perform an action in order
to protect or safeguard the lives and safety of other peo-
ple. For instance, this would apply to a captain and crew
of a sinking ship who flee the ship, leaving the passen-
gers to look after themselves.

Canadian law takes a dim view of criminal negli-
gence and has relatively stiff penalties. For example,
under s. 220, causing death by criminal negligence car-
ries with it a maximum penalty of life imprisonment.
Section 221 carries a maximum penalty of 10 years for
causing bodily harm to another person through criminal
negligence.

Murder: Murder is when one person, by whatever
means, kills or causes serious bodily harm to another
person, providing that the action results in the death of
the other person. Under s. 231, murder is grouped into
two classes - first and second degree. 

First degree murder is when the murder is planned
and deliberate; or if the victim is a peace officer, a jail or
prison guard; or if the murder is committed during the
commission of another offence such as hijacking, sexual
assault, kidnapping, forcible confinement and hostage
taking. All other murders are considered as second
degree murders.
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Section 246 deals with someone who, while com-
mitting an offence, is stopped or resisted in some
manner. This, for example, would be the case of a bur-
glar who breaks into a house and is surprised by the
homeowner. Under this section, if the accused tries to
render the victim unconscious, insensible or incapable of
further resistance either by force, choking, strangulation,
suffocation or through the administration of a drug or poi-
son, the maximum penalty is life in prison.

Motor vehicles, vessels and aircraft: This group-
ing ensures that everyone operates these in a responsi-
ble fashion. Section 249 prohibits dangerous operation,
which is defined as any act endangering the safety or
lives of the public. This offence is treated as a hybrid
offence, punishable on summary conviction or as an
indictable offence with imprisonment for a term not

exceeding five years.
However, if someone is suf-
fers bodily harm or is killed as
a result of this dangerous oper-
ation, the penalty is a maxi-
mum of 10 years and 14

years, respectively.
Failing to stop at the scene of an accident in

which you were involved is an offence under s. 252. This
is a hybrid offence, governed by the circumstances, with
punishment ranging from punishment upon summary
conviction to a maximum of two years in prison upon
indictable conviction. 

Section 253 deals with drinking and driving. It is an
offence to operate a motor vehicle, vessel or aircraft
while impaired by alcohol or a drug (or drugs) and/or
while having more than 80 mg. of alcohol per 100 ml. of
blood. This offence carries a wide range of penalties,
depending on the circumstances, from summary convic-
tion to a maximum of 14 years if someone is killed as a
result of the offender’s actions.

Other sections in this division deal with the procedure
for collecting breath and blood samples, their admissibil-
ity in court and punishments.

Uttering threats: Under s. 264.1, anyone who
utters, conveys a threat or causes another person to
receive a threat which is intended to suggest the death or
serious bodily harm of the recipient is committing an
indictable offence carrying a maximum imprisonment of
five years. Thus, a person who tells someone he is going
to “break their legs!” can be charged with an indictable
offence if the victim honestly believes that the perpetra-
tor has the ability to carry out the threat.

Threats to another’s real or personal property as well
as to any of their birds or animals is a less serious
offence, punishable upon summary or indictable convic-
tion, with a maximum punishment of two years in prison.

Assault: In Canada, assaults are among the most
common offences. According to Statistics Canada, in
1994 there were 181,400 common assaults in Canada
as described under s. 265 of the Criminal Code. In
essence, under s. 265, an assault takes place when one
person actually, or by threat or attempt, either directly or
indirectly, applies force upon another person without his

or her consent, i.e. actually hits or threatens to hit anoth-
er person. 

Assault can result from a gesture. It could be argued
that shaking a clenched fist at another person constitutes
an assault. But using words alone, without any threaten-
ing gesture, does not constitute an assault. In that case,
uttering threats would be a more appropriate charge. 

In essence, if the action of the accused makes the
victim feel threatened or fearful for his or her safety, then
the action can be interpreted as being an assault. Under
s. 266, assault is a hybrid offence punishable upon sum-
mary conviction or by up to five years imprisonment if is
considered to be an indictable offence.

The most common defence to assault is consent. In
many assaults, the accused will argue that an assault did
not take place because the victim had agreed to the
assault. This defence is used in sexual assaults or
assaults stemming from a fight. In both these cases, it is
argued that the victim consented to the action and once
things started to “get rough” or go contrary to the victim’s
expectations, the accused was charged with committing
an assault. Under defences, discussed later in this chap-
ter, we will look at this and other defences in detail.  

Besides regular or common assault, there are sev-
eral other forms of assault. Four of the most common are
(1) Assault with a weapon; (2) Assault causing bodily
harm, (3) Aggravated assault and (4) Sexual assault.

Assault with a weapon occurs when the accused,
while committing the assault, uses a weapon or any imi-
tation of a weapon. Under s. 2, a weapon is defined as
anything which is used or intended to be used in causing
death or injury to persons, or for the purpose of threat-
ening or intimidating another person. It does not have to
be specifically designed for that purpose. In other words,
an ice pick is designed to cut ice. However, it may also
be used as a weapon. Other examples of items which
have been considered as weapons by the courts include:
chair legs, beer glasses and empty guns. 

To prove assault with a weapon, it is not necessary
for the accused to have had the weapon in his posses-
sion at the commencement of the action. The accused,
however, must have had the weapon in his possession
when the assault occurred. For example, two men
engage in a fist fight. Neither men has a weapon in the
beginning. As the fight progresses, Charlie sees a base-
ball bat against the wall. Charlie picks up the baseball bat
and threatens John with it. John is fearful and flees. John
may charge Charlie with assault using a weapon. Thus,
brandishing a weapon, or something which resembles a
weapon, in a threatening manner can be considered an
assault under this section. 

A person who possessed what might be considered
a weapon at the time of an assault, but did not use or
show this construed weapon to the victim, cannot be
charged with assault with a weapon. For instance, if John
knew that Charlie, in the earlier fight, had a jack knife in
his pocket during the fight, John cannot have Charlie
charged with assault with a weapon unless it can be
established that Charlie threatened to use the jack knife
or drew John’s attention to the knife. 

Under s. 267(1)(a), assault with a weapon is an
indictable offence, with a maximum punishment of 10
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years’ imprisonment. The Crown may also treat this as a
summary offence with a maximum incarceration of eigh-
teen months.

Assault causing bodily harm takes place when,
during the assault, the victim is seriously hurt or maimed
in some way. Under s. 267.1(b), bodily harm is defined
as “any hurt or injury to the complainant that interferes
with his or her health or comfort and that is more than
transient or trifling in nature.” In other words, simple
bruises or marks which will disappear within a few days
are not considered to be “bodily harm”. Such an action is
still an assault, but not of this level. Rather, bodily harm
includes such things as a broken jaw, broken limbs,
scratches and cuts (that will heal without a scar). 

Assault under this section is an indictable offence
carrying a maximum punishment of 10 years’ imprison-
ment. As was the case with assault with a weapon, the
Crown may also treat this as a summary offence with a
maximum incarceration of eighteen months.

Aggravated assault is considered more serious
than assault causing bodily harm. That is why, under s.
268, it is an indictable offence carrying a prison term of
up to 14 years. Aggravated assault occurs when the vic-
tim is seriously wounded, disfigured or has his or her life
seriously endangered by the accused. Wounding, under
the Criminal Code, requires that the skin be broken. In
this instance, the victim is often hospitalized. Serious
wounding involves things as deep knife wounds or seri-
ous cuts caused by a weapon. Disfigurement occurs with
scarring or marking of the victim’s body in some way.   

Assaulting a police officer in the performance of
his or her duties is seen under s. 270 as a hybrid offence.
It is punishable upon summary conviction or as an
indictable offence with a maximum term of five years.

Sexual assault: This categorization of offences was
introduced in 1982. Lawmakers felt there was a need to
emphasize the often-violent nature of offences such as
rape and indecent assault, which were included under
the “sexual offences” section of the Criminal Code.
Therefore, these laws were repealed and replaced with
the offence of sexual assault, under the “offences against
the person” section.

Sexual assault takes place when one person inten-
tionally forces another person to have sexual contact.Up
until the early 1980s, the Criminal Code does not define
the term “sexual”, and therefore, interpretation as to what
does and does not constitute sexual assault has, in
effect, been left to the courts. 

In 1987, the Supreme Court of Canada, the country’s
highest court, ruled that the decision of whether or not an
act is deemed a sexual assault “does not depend solely
on a contact with specific areas of the human anatomy.”
In other words, the offence isn’t limited to acts involving
sexual organs, and may — to answer our question —
include touching a woman’s breasts without her consent.

According to the Martin’s Annual Criminal Code, “the
degree of sexual involvement is a relevant factor in
determining the appropriate sentence. Thus, intercourse
without consent is a serious sexual assault.”

Sexual assault may occur (1) without a weapon, (2)
with a weapon; with threats of bodily harm to a third

party; with bodily harm to the victim; where the accused
is a party to the offence with another person or (3) as an
aggravated sexual assault. The same factors must exist
as was the case with other assaults earlier discussed. 

The first category of sexual assault, under s. 271 is a
hybrid offence punishable upon summary conviction
(with a maximum incarceration of eighteen months) or by
indictment with up to 10 years in prison. 

The second category, under s. 272, is an indictable
offence punishable by up to 14 years’ imprisonment. 

Aggravated sexual assault, under s. 273, is an
indictable offence carrying a penalty of life imprisonment.

In dealing with sexual assaults, the court is required
to weigh several factors in each case. The Crown must
prove that the accused intended to commit, and was
capable of committing, the action. The defence of drunk-
enness or intoxication is not acceptable in sexual
assaults. The two most common defences are mistake
and consent. As we shall see in “defences” section of this
chapter, even consent is not always a defence — for
example, if the consent was obtained by force, threats,
fraud or exercise of authority. Consent may not be legal-
ly given by a person under the age of 14 years. 

Secondly, evidence concerning the reputation in the
community and the sexual behaviour of both the victim
and the accused may be entered as evidence, but only in
certain circumstances. It is sometimes necessary if the
defence of consent or mistake is used. 

Finally, contacts between the accused and the victim
may be discussed. In other words, were the two parties
involved with each other in any way prior to the sexual
assault? However, previous consent to sexual consent is
not always an effective defence for an accused. For
example, a husband may be convicted of sexually
assaulting his wife. And, as s. 271 relates to men and
women equally, a wife may be charged with the sexual
assault of her husband.

Kidnapping: Kidnapping is the seizure, movement
and confinement of a person against his or her will. A per-
son may be kidnapped through the use or force or fraud
(i.e. an accused may make false statements to induce
the victim to enter willingly into his custody). In order to
constitute kidnapping, the victim must not only be con-
fined, but moved from one place to another. 

Under s. 279, if the accused has kidnapped a person
with the intent of confining or imprisoning him against his
will; sending or transporting him out of Canada against
his will; or holding him for ransom or forcing him to per-
form services against his will, the offence is indictable
and punishable by life imprisonment. A person who sim-
ply “confines, imprisons or forcibly seizes” another per-
son commits an indictable offence punishable by a max-
imum of 10 years’ imprisonment. 

Hostage taking: Hostage-taking, s. 279.1 means
that the accused has not only seized or detained anoth-
er person, but has threatened a third party that the
hostage will (a) continue to be detained; (b) be physical-
ly harmed or (c) be killed, unless the third party performs
an act or omission as a condition of the release of the
hostage. In other words, a hostage-taker may demand
that a government release criminals from jail, in
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exchange for the safe release of the hostage. Hostage-
taking is an indictable offence punishable by life impris-
onment.

Abduction: Under sections 280-283 of the Criminal
Code, abduction refers to taking a child out of the pos-
session of, and against the will of, the child’s “parent,
guardian or person who has the lawful care or charge of”
the child. (For the purpose of simplicity, we will hereafter
refer to such a person as “a parent”).

Under s. 280, the abduction of an unmarried child
under 16 is an indictable offence, punishable by five
years’ imprisonment. Even if the child takes an active
role in suggesting and/or arranging the transfer, the
“abductor” can still be charged with an offence if he or
she participates in the transfer.

If the child is under 14, under s. 281, and the pur-
pose of the abduction is to deprive a parent of posses-
sion of the child, the offence is punishable by up to 10
years’ imprisonment. If the person who abducts the child
is not the child’s parent, the offence is an indictable one.
If the abductor is a parent, he or she can be charged with
an indictable offence (up to 10 years’ imprisonment) or
with a summary offence. Even a parent who has been
given custody can be charged with this offence, if the
intent of the abduction is to deprive the other parent of
access to the child.

Abortion, although legal in Canada, is referred to in
the Criminal Code of Canada under s. 287. Procuring
Miscarriage is an indictable offence punishable by life in
prison. This is where a person tries to procure a miscar-
riage through the use of a noxious drug, use of an instru-
ment or manipulation of any kind. The intent of this sec-
tion is to prohibit people from not following or using prop-
er medical procedures. 

Unlawful solemnization of marriage: Under s. 294
and s. 295, anyone who marries or pretends to marry two
people, (a) without the authority to do so; or (b) contrary
to the laws of the province in which the marriage takes
place, is guilty of an indictable offence, punishable by
two years’ imprisonment. Anyone who arranges for an
unauthorized person to marry or pretend to marry two
people is also guilty of an indictable offence, and subject
to the same punishment.

Libel: Dictionaries define libel as “any false and
malicious printed or written statement, or any sign or pic-
ture tending to injure a person’s reputation; anything that
gives an unflattering or damaging picture of the subject it
is dealing with.” There are a number of different kinds of
libel which constitute offences under the Criminal Code
(not including civil libel, which is prosecuted under civil
law). We will look at two:

Blasphemous libel: This form of libel includes
speaking irreverently or profanely about God or sacred
things, or showing scorn or disrespect for such matters.
Under s. 296, it is an indictable offence carrying a penal-
ty of imprisonment of up to two years, but charges are
rarely laid under this section. The Criminal Code states
that no one will be charged with blasphemous libel for
expressing, “in good faith and decent language ... an
opinion upon a religious subject”.

Defamatory libel: According to sections 297 to 298,
defamatory libel is a type of libel that is “likely to injure

that person’s reputation by exposing him to hatred, con-
tempt or ridicule, or that is designed to insult the person”
concerned. As we will see in the “defences” section of
this chapter, a person may be found guilty of defamatory
libel even if the information published is true. 

The libel may be expressed directly, by insinuation or
irony, through words or “any object signifying a defama-
tory libel”. Anyone who publishes such a libel is guilty of
an indictable offence and may be imprisoned for two
years. In this case, “publishing” does not only mean print-
ing the libel in a newspaper or magazine — it also
includes exhibiting it in public or causing it to be read or
seen by another person.

If a person publishes a defamatory libel that he or
she knows is false, the sentence may be as much as five
years in prison. Likewise, someone who tries to extort
money or any other favour from a person by threatening
to publish a defamatory libel is guilty of an indictable
offence and may be imprisoned for five years.

A person cannot be charged with publishing a defam-
atory libel concerning his or her spouse.

Hate propaganda: Section 318 makes it an
indictable offence to promote “genocide”, the whole or
partial destruction of any group that can be identified by
colour, race, religion or ethnic origin. This includes
speaking or writing in favour of killing members of the
group; and deliberately imposing living conditions on the
group in an attempt to physically destroy it. Anyone who
advocates genocide may be imprisoned for five years.

If a person incites hatred against an identifiable
group by communicating false statements about the
group in a public place, and the person’s actions are like-
ly to lead to a breach of the peace, he or she can be
charged with public incitement of hatred under s. 319.
This may be treated as a summary offence, or as an
indictable offence carrying a penalty of up to two years’
imprisonment. The same penalty can be given to a per-
son who willfully or deliberately promotes hatred by com-
municating such statements, other than in a private con-
versation. 

PART IX

OFFENCES AGAINST
RIGHTS OF PROPERTY

We have all heard the saying, “a man’s kingdom is
his castle” —  it’s an old axiom that has existed for many
centuries. Up until the last century, most of our property
was necessary for our survival and thus any interference
with the property of another was often punishable by
death. This penalty was often used when horses, cows
or other animals were taken. Such animals were needed
to feed a family. In addition, it was common for tres-
passers to be beaten, shot or severely punished espe-
cially if they damaged a field under cultivation. 

However, things have changed. Today, a person’s
“kingdom” includes one’s home, its contents, property
upon which it sits, garage and automobile. Under the
Canadian legal system, we have a right to these goods
and a right to defend them. All of this is considered prop-
erty. As we have already seen, property takes two legal
forms: (1) real property which is not movable or fixed,
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such as real estate, houses and outbuildings; and (2)
personal property which tends to be portable, such as a
living room sofa, jewelry and the family car. 

Throughout the centuries, most of the basic crimes
have centred around violations of one person’s property
by another. Property, regardless of its form, has always
been desired or envied by others. In the materialistic
society in which we live, such crimes have become the
most common. In this part of the Criminal Code, offences
against another’s property may take several forms:

Theft: Theft, under sections 322 to 334, simply
means stealing property from someone who has a right
to that property. According to the Criminal Code, a per-
son commits theft not only when he or she actually takes
an object which he or she knows belongs to someone
else, but “when, with intent to steal anything, he moves it
or causes it to be moved, or begins to cause it to become
movable”. The object of a theft may include animate and
inanimate objects, as well as information and services
(i.e. illegally hooking up to a telephone, computer or
cable television service). Merely picking up an object in a
store and placing it in a purse with the intent of stealing
it constitutes theft.

The courts have held that a person cannot be con-
victed of theft for innocently taking an object (for
instance, something that he believes has been aban-
doned), unless he later finds out for certain who owns it,
and decides to keep it anyway. 

For example, Cornelius, early one morning, sees a
television lying in a ditch by the side of the road on the
way to work. While returning home later the same day,
Cornelius sees the same television, stops, and takes it
with him. In this instance, Cornelius cannot be charged
with theft, even if the owner of the television has report-
ed it missing and an investigation has been initiated by
police, because Cornelius honestly believed the televi-
sion had been abandoned. After all, it sat by the side of
the road for several hours unattended. Cornelius could
be charged with theft, however, if he found out who the
owner was, realized that it was stolen or lost, but made
no attempt to return it. 

Theft is an indictable offence and a person who com-
mits the offence is punishable upon summary conviction
or liable to imprisonment under indictment (a) for two
years, if the value of the stolen property does not exceed
$5000; or (b) for a term not exceeding 10 years, if the
property is a testamentary instrument (document per-
taining to a will) or if the object’s value exceeds $5000.

There are several offences resembling theft. Such
offences are similar to theft, but in some cases, several
factors may result in some confusion as to whether or not
the action of theft took place. These offences are out-
lined under sections 335 to 342. They include:

(a) Taking a motor vehicle or vessel without con-
sent (s.335) of its owner, with the intention of operating
it or causing it to be operated, is an offence punishable
on summary conviction. If a car was stolen and then left
abandoned — in which case it could be returned to the
owner unharmed and undamaged — the charge would
not be as severe as it would be in the event that the car
stereo was stolen. In the case of the latter, theft has
occurred. In  the case of the former, theft has also

occurred, but not to as serious an extent.
(b) A trustee is a person who holds money or goods

“in trust” for another person or organization. That is, he
or she manages money or goods which are to be used
for the benefit of that person or organization. A trustee
commits a criminal breach of trust (s. 336) when he or
she fraudulently converts any part of that trust to an
unauthorized use. For example, Dawn is the treasurer for
the local 4-H Club. After a large fundraising event, which
brought in more than $1000, Dawn put $700 in the bank
and told club officials that the amount actually raised was
$700 “after expenses”. When the books were audited it
became apparent that Dawn had taken $300 from the
club. This is criminal breach of trust and occurs whether
the amount is $300, $500 or $50. It is an indictable
offence punishable by 14 years’ imprisonment.

(c) Anyone who works for the federal, provincial or
municipal government, and refuses to hand over control
of government property in his possession to a person in
authority who demands it, is considered to be a public
servant refusing to deliver property (s. 337). In this
case, Egglebert served as a full-time fireman for the
Yarmouth Fire Department for 25 years. Upon his retire-
ment, the fire chief asked him to turn in his pager, uni-
form, raincoat, boots, hat and airpack. After several
months of pleading for the return of the equipment val-
ued at more than $1000, Egglebert still refused in that he
wanted to keep the items as “souvenirs”. Further,
Egglebert refused to pay for the items, as he felt he had
“earned them through his years of faithful service”. Such
a person is guilty of an indictable offence and may be
imprisoned for 14 years.

(d) Fraudulently taking cattle or defacing a brand:
Anyone who keeps, conceals, buys or sells stray cattle;
who tampers with the brand marks on cattle; or makes
false brand marks, is guilty of an indictable offence car-
rying a penalty of five years’ imprisonment under s. 338.
This is a fairly uncommon charge today and is consid-
ered by the Canadian Law Reform Commission as one
of the “outdated charges” which should be dropped from
the Criminal Code.

(e) Taking possession of drift timber: Anyone who
keeps, conceals, buys or sells lumber or lumbering
equipment found adrift or cast ashore is guilty of an
indictable offence carrying a penalty of five years’ impris-
onment under s. 339. Any second-hand dealer who
trades or sells any lumber or lumbering equipment carry-
ing a mark or brand signifying the identity of the owner,
without the written consent of the owner, is guilty of a
summary offence. This offence is common in areas in
which timber is floated down rivers or across lakes or
bodies of water to pulp and paper mills. Television pro-
grams such as the “Beachcombers” have been based
around this industry. If the timber is marked or branded
then it must be returned to the mill or owner, who in turn
often pays a reward. Unmarked timber is “fair game” and
is treated as salvage.

(f) Under s. 340 anyone who, for a fraudulent pur-
pose, destroys documents of title, is guilty of an
indictable offence and may be imprisoned for 10 years.
This may be a title document to goods or land (such as
a deed), a valuable security or testamentary instrument
(such as a last will and testament), or a judicial or official
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document (such as a Court Order, Judgement or
Remand Notice) that, if destroyed, would result in some
benefit to the accused. For example, Florene knew that
she was going to inherit a great deal of money from her
grandmother, because she had found read her grand-
mother’s will while vacationing with her one summer.
However, some time later, her grandmother decided to
rewrite her will so as to leave inheritances to several new
grandchildren who had been born into the family since
the writing of the previous will. Florene knew where her
grandmother had hid her new will. Florene took the new
will, burned it and replaced it with the old will. The grand-
mother died. In this case, Florene had destroyed the
most recent copy of a deceased person’s will so that she
would inherit more money. She would be guilty of this
offence. 

(g) Fraudulent concealment: In accordance with s.
341, anyone who, for a fraudulent purpose, takes,

removes or conceals anything is
guilty of an indictable offence and
may be imprisoned for two years.
This is a “catch-all” charge which
is intended to connect the act of
theft to that of fraud. We shall

explore fraud later in this chapter. 
(h) Theft, forgery, etc. of credit card: Anyone who

steals, forges or falsifies a credit card; has possession of
a stolen credit card; or uses a revoked or cancelled cred-
it card, is guilty of a summary offence, or an indictable
offence punishable by 10 years’ imprisonment. This is
very straightforward. If Gregori finds Milford’s credit card
and then uses it to buy a dinner and to purchase a new
suit, he would be committing an offence under s. 342. 

(i) Unauthorized use of computer: Under s. 342.1,
the modern problem of computer crime is being
addressed. This section is directed at anyone who — for
a fraudulent purpose, and knowing that he or she has no
right to do so — obtains, intercepts or uses any comput-
er or computer service. Such a person is guilty of a sum-
mary offence, or an indictable offence punishable by up
to 10 years’ imprisonment. Therefore, illegal use of
modems, programs or any software could result in harsh
actions under the law.

Robbery and extortion: Under sections 343 to 346,
robbery and extortion are indictable offences which each
carry the maximum penalty of life imprisonment. 

Robbery (s. 343) is the
same as a theft but must be
accompanied by violence. It
occurs when a person uses vio-
lence, threats of violence or a
weapon in order to prevent the
victim from successfully thwart-
ing the accused’s attempt to
steal something. For example, if
Igor goes into a convenience
store and just tells the clerk to give
him all the money in the cash register,
and the clerk does so, we have a theft. Now, if Igor
shows a gun or similar weapon, or threatens the clerk in
some way and then tells her to give him the money, a

robbery has occurred. 
Extortion (s. 346), on the other hand, occurs when a

person uses violence, threats or accusations towards a
person, in order to force that person or another person to
do something against his will. For example, if Igor tells
the store owner that he will break all of the windows in
the owner’s store unless the owner pays him $100 a
week for “insurance”, this is extortion. In addition, every-
one who stops a mail truck or delivery vehicle either to
rob or to search it, is subject to the same punishment as
for robbery and extortion.

Criminal interest rate: Charging more than 60 per-
cent interest per year on a loan, is against the law in
Canada. Under s. 347, an interest rate above that level
is referred to as a “criminal interest rate”, and anyone
who agrees to receive, or to actually receives, a criminal
interest rate from another person is guilty of (a) a sum-
mary offence carrying a fine of up to $25,000, imprison-
ment for six months, or both; or (b) an indictable offence
carrying a penalty of five years’ imprisonment. A person
who routinely charges such illegal rates of interest is
commonly known as a “loan shark”. In movies, we often
see loan sharks resorting to physical violence against the
family of a borrower who cannot repay the loan (both
principal and interest) on demand. As we have already
seen, this is one of the main sources of income for orga-
nized crime in Canada.

Breaking and entering: This is an indictable offence
under sections 348 to 350. Under s. 348, there are three
types of offences: (a) breaking and entering with intent to
commit an indictable offence [s. 348(1)(a)]; (b) breaking
and entering and the committing of an indictable offence
[s. 348(1)(b)]; and (c) breaking out of a place after intend-
ing to commit, or actually committing, an indictable
offence inside [s. 348(1)(c)]. 

An example of (a) would be a case in which Lani
breaks into a service station with the intention of taking
something of value. Upon gaining access, Lani discovers
there is nothing small of value and that everything else is
too big to steal. The police arrive and Lani is arrested. An
example of (b) would be if Lani had broken into the
garage and removed a stereo from the car parked there.
An example of (c) would be if Lani hid in the washroom
of the service station until the garage closed, and then
looked around, and seeing nothing valuable and easy to
steal, left. Another example of (c) would be where a per-
son hid inside a retail store until after it closed for the
night, then stole merchandise and broke out of the store. 

The place broken into may be a dwelling house; a
building, structure or any part of either; a railway vehicle,
vessel, aircraft or trailer; or a pen or enclosure in which
fur-bearing animals are kept for breeding or commercial
purposes. Recently, this list of places has come to
include a storage compound surrounded by a fence in
excess of six feet and a small sales kiosk that does not
have a roof. 

Breaking and entering requires a person to cross the
physical boundaries of the structure. In other words,
once a person has crossed the threshold of the door or
has put his arm through a window, the act of breaking
and entering has occurred. The courts have found that
this offence takes place even if the window is unlocked,
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or open, as well as if the door was unlocked. In one case,
a person was convicted of breaking and entering with
intent when he entered a house under construction. The
accused went through the door opening which, at one
time, was blocked by a board. Since he had illegally
entered through the door opening, he effectively entered
the premises and thus was guilty of the offence. 

A person who commits break and enter may be
imprisoned for up to 14 years if the structure is not a
dwelling hose. Breaking and entering into a dwelling
house may earn a penalty of life imprisonment.

Also coming under the general category of breaking
and entering are the following offences:

(a) Being unlawfully in a dwelling house with the
intent of committing an indictable offence is punishable
under s. 349 by 10 years’ imprisonment. It is an
indictable offence. If there is no evidence to the contrary,
the fact that a person is or was unlawfully in a dwelling
house is considered proof that he or she entered the
house with the intent to commit an indictable offence.
Judges treat the issue of trespassers in other people’s
homes very seriously, feeling that it is critical to the secu-
rity of our society that people are able to feel safe in their
own homes.

(b) Anyone who is found to be in possession of a
break-in instrument (s. 351) under circumstances indi-
cating that the instrument was used, or was going to be
used, in a break and enter, is guilty of an indictable
offence and may be imprisoned for not more than 10
years. In order to be acquitted, the accused must prove
that the instrument was not used, or was not intended to
be used, to commit a break and enter. The same punish-
ment applies to a person who, intending to commit an
indictable offence, wears a mask or disguise of any type,
including painting or colouring his face. 

(c) Possession of instruments for breaking into
coin-operated or currency exchange devices: This is
similar to (b), except that it carries a punishment of two
years’ imprisonment under s. 352.

Possession of property obtained by crime: It is an
offence under s. 354 for a person to have something in

his or her possession, knowing it was
obtained, directly or indirectly, through

criminal activity. 

For example, if Randi
sells Marj a new car
stereo which is “hot” and

it can be established that
Marj knew the stereo was

illegally obtained, then
Marj can be charged

under s. 354. However, this knowl-
edge must be based on fact,
not hearsay. If Marj knows

that Randi broken into a
stereo store the night
before and knew the item

she was purchasing was part of the goods stolen, then
she may be charged. If, however, Marj buys the stereo in
good faith and hears sometime later that Randi was

charged for break and enter and believes that the stereo
was part of the goods stolen, she probably would not be
charged. In this instance, the knowledge was based on
rumour or hearsay. 

In dealing with charges under this section, the onus
is on the Crown to prove that the accused (1) had pos-
session; (2) of the stolen property; (3) with the knowl-
edge that the property was obtained during the commis-
sion of an offence. All three factors must be realized for
a charge under s. 312 to be valid. 

This is treated as an indictable offence if the value of
the goods exceeds $5000.00 with a maximum punish-
ment of ten years. If the goods in question are worth less
than $5000.00 it is treated as a hybrid offence punish-
able upon summary conviction or as an indictable
offence with a maximum punishment of two years incar-
ceration.

False pretences: False pretences is when the
accused deliberately lies to the victim in order to gain
some benefit. In most cases, this benefit is of the finan-
cial or material nature. Under s. 361, false pretences is
defined as a situation in which something is falsely rep-
resented as being factual, regardless of whether it deals
with present or past events. 

A false pretence is usually conveyed by words, either
in writing or orally. In order for the Crown to prove a false
pretence, it must be established that the person who
made it knew it to be untrue and made it with the intent
of commiting fraud. In most cases, the courts have found
that a false pretence cannot extend into the future. 

However, an exception has been made if misrepre-
sentation accompanies the false pretence. If this occurs
and if the pretence deals with something in the future,
then the charge of false pretence is considered valid. It is
this element which differentiates false pretence from
fraud. If the action deals with future events or promises,
then it is considered fraud, not a false pretence. 

Under the Criminal Code, false pretence or state-
ment is dealt with under s. 362, which lists various
offences in which false pretence may be used in order to
obtain, among other things: credit, personal property, the
payment of money, the making of a grant or an extension
of credit, or a discount. Under this section, the offence
carries punishment upon summary conviction, or, if pros-
ecuted as an indictable offence, from two years’ impris-
onment (if the value of the goods are less than $5000) to
10 years’ imprisonment (where the goods exceed
$5000). 

Under s. 363, false pretence is expanded to take in
obtaining execution of valuable security by fraud.
Here, it is an offence if the accused, using false pre-
tences, influences the victim to “execute, make, accept,
endorse or destroy the whole or any part of a valuable
security; or to write, impress or affix a name or seal on
any paper or parchment.” In these cases, it must be
established that it is the intent of the accused to either
create or destroy a security for financial gain. This is
dealt with as an indictable offence, punishable by a max-
imum prison term of five years.

Finally, under section 364, false pretenses may be
involved in fraudulently obtaining food and lodging.
However, here, false pretences may only be one factor in
the fraudulent act. In essence, this section makes it a
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summary offence to obtain food and/or lodging at a hotel,
motel, inn or boarding house using fraudulent means. In
prosecuting under this section, it must be proven that the
accused (1) obtained the food and/or lodging; (2) refused
to pay for it and (3) may have used false pretences, or
had false or pretended baggage or made a false state-
ment or offered a worthless cheque, bank draft or other
type of security in order to pay for the food and/or lodg-
ing. An offence under this section is treated as a form of
fraud.

Witchcraft is one of the outdated sections of the
Criminal Code which is a target of the Law
Reform Commission. However, until the commis-
sion’s report is adopted, it will still be a summa-

ry offence under s. 365 to practice or pre-
tend to practice “witchcraft, sorcery, enchant-

ment or conjuration”. As well, under this section,
it is a summary offence to tell fortunes for money
or favour; as well as to pretend to possess the

occult or supernatural power to recover lost or stolen
objects. 

Forgery is treated as a very serious offence in
Canada. Under s. 366, it is dealt with as an indictable
offence punishable with a maximum prison term of 14
years. Under s. 366, the courts have held that in order for
a person to be convicted of forgery, it should be clearly
established that the forgery was intended to defraud
someone. Generally speaking, forgery includes every-
thing from signing the name of the victim on the back or
front of a cheque which belongs to the victim or altering
a genuine document in some way (e.g. changing the
amount of a cheque from $10 to $100), to removing
something from a genuine document (e.g. erasing a sec-
tion of a last will and testament or a title to a piece of
land.) 

In related sections in the Criminal Code, forgery
includes uttering a forged document under s. 368.
Here, it is an indictable offence punishable by a maxi-
mum prison term of 14 years to use a document which
the accused knows to be forged. This “use” can be either
acting upon the contents of the document or to have
someone else act upon it. 

For example, Dana fills out an application for Social
Welfare Assistance and takes it to Frederick, the local
welfare officer. Dana signed her mother’s name to the
application. Frederick knew Dana’s mother and in spite
of this knowledge, Frederick acted on the application and
Dana received benefits. In this case, Frederick could be
charged with an offence under this section.

In this part, several charges exist which deal with
counterfeiting securities and similar documents.
Charges in this Part are not to be confused with counter-
feiting Canadian currency, which is dealt with as a sepa-
rate offence in Part XII. Section 368 deals with
Exchequer bill paper, public seals, and similar items.

Basically, if someone knowingly possesses or uses
any paper, or resemblance thereof, which is used to
make bank notes, bank drafts, stock certificates, treasury
bills or similar securities, they are guilty of an indictable
offence punishable by a maximum prison term of 14

years. Also, under this section, it is against the law have
any machinery, dies, materials used in counterfeiting as
well as to make or possess any official seal of the gov-
ernment of Canada or any of its agencies.

Indecent or harassing telephone calls are dealt with
under s. 372 wherein it is an offence to send false mes-
sages. Under this section, spreading information which
the accused knows to be false, by the use of “letter,
telegram, telephone, cable, radio or otherwise”, is an
indictable offence punishable by a maximum prison term
of two years. If the accused is charged under this section
for making a harassing or indecent telephone call with
the intent to alarm or annoy the victim, then the matter is
dealt with as a summary offence. 

PART X
FRAUDULENT TRANSACTIONS
RELATING TO CONTRACTS AND

TRADE

Fraud is one of the more common charges in
Canada. Under s. 380, it is an offence to defraud some-
one or the general public, by “deceit, falsehood or other
fraudulent means”, of any “property, money or valuable
security”.  Generally, it appears that fraud may be com-
mitted in two ways: (1) by using deceit or falsehood; or
(2) by dishonesty and deprivation. In the first case, the
accused deceives the victim, usually by lying or misrep-
resenting facts, thus convincing the victim to pursue a
course of action (e.g. convincing the victim to buy a
worthless product for a considerable sum of money). In
the second instance, the accused deprives the victim of
the property or money by using some form of dishonesty
(e.g. taking the victim’s money and then denying the
action.)

If the  goods are worth less than $5000, the matter
may be dealt with as an indictable offence punishable by
a maximum prison term of two years, or as a summary
offence. On the other hand, if the goods are worth more
than $5000, then the matter must be dealt with as an
indictable offence with a maximum prison term of up to
10 years. 

The Criminal Code divides fraud into different cate-
gories. For example, s. 381 deals with using the public
mail to defraud; s. 382 deals with fraudulent manipu-
lation of the stock exchange; s. 387 deals with the
fraudulent sale of real property; s. 393 deals with
fraud in relation to fares and concerns things such as
bridge and road tolls, and airline or train tickets.

The key element in this offence is that the action
must have been intended to trick or deceive the victim in
some way. This intent must be established by the Crown
in order for the charge to be valid. 

Fraud is considered to have occurred if the accused
convinces the victim to follow some form of action or to
do something which the victim would normally not do
under normal circumstances. For example, if Jonas con-
vinces a train engineer to stop the train at a remote loca-
tion. Jonas may have intended to escape custody or to
allow his friends to board the train illegally or to commit
an illegal act. 

Fraud also occurs when the accused promises to do
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something but has no intention of actually doing it. If
Sloane agrees to pave Tillie’s driveway for $500 and fails
to do it, Sloane could be charged with fraud if it can be
proven that he had no intention of doing the job — even
if Tillie did not suffer a financial loss. According to the
courts, it is not necessary for the victim to a suffer finan-
cial or property loss in relation to fraud. 

However, if the victim did in fact suffer a loss, and
claims that in court, the loss must be proven. In other
words, a victim may say that he or she lost $10,000 in a
transaction, but the court must be satisfied that the loss
occurred. This is often accomplished by using bank
records, cancelled cheques, receipts, and the like. The
best protection against fraud is keeping a record of the
financial transaction. If a person keeps his money in the
form of cash in a tin box under the bed, and he a victim
of fraud, and further, he gives the accused cash from the
box, it is difficult to prove the loss unless he has a receipt
or evidence to substantiate the loss. If the loss is proven,
in this case, the Crown does not have to prove that
accused gained the loss. Further, under the law, it is of
no relevance that the accused merely “borrowed” the
property. In other words, it makes no difference in the
interpretation of the offence if the accused maintains that
he or she intended to return the property. 

Sometimes, there is confusion between theft and
fraud. However, this confusion may be clarified in that
under theft, it is usually established that the victim did not
intend to part with the property in question. Under fraud,
the victim, in most cases, willingly parted or gave up the
property to the accused.  

Personation is dealt with under s. 403, which makes
it an offence to impersonate any other person, whether
they are living or dead, to gain some advantage, or to
gain property or interest therein, or to create a disadvan-
tage towards the victim. In all these cases, the accused
has committed an indictable offence punishable by a
maximum prison term of 14 years. The advantage gained
may be for the accused’s benefit or for the benefit of
someone else.

It should be noted that pretending to be someone
else during an examination at a university, college or
school — or personation at examination — is dealt
with under s. 404, and is punishable upon summary con-
viction.

Occasionally, we hear of charges stemming from
someone using some else’s trade mark or brandname.
For example, to open a restaurant in a town and use the
name “McDonald’s” is considered an offence under s.
406, which deals with forgery of trade marks and trade
descriptions. Under subsequent sections, it is against
the law to possess equipment to alter trade marks or
descriptions (s. 409) as well as to pass off a trademark
as being genuine, when in fact it is not (s. 410). In all
these cases, it is an offence punishable upon summary
conviction, or an indictable offence punishable by a max-
imum prison term of two years. 

Section 415 deals with various offences which may
stem from a shipwreck. Under wreck it is illegal to board,
steal from, alter or attempt to sell material from a ship-

wreck without permission of the master or owner. The
offence is dealt with as either a summary conviction or as
an indictable offence with a maximum prison term of two
years. This used to be a common charge, given the large
number of shipwrecks which used to occur. However,
given modern navigation aids and safety procedures,
such a charge is now fairly rare.

There have been a number of charges recently in
Nova Scotia centred around sections 416 to 418, which
deal with public stores. A public store refers to materi-
als which are the property of the federal government. In
most cases, charges stem from theft of items from armed
forces bases and “Quartermaster” or “Ship’s Stores”.
Naturally, regular charges under the Criminal Code, such
as theft, robbery or fraud would apply in these circum-
stances. Further, under s. 417, it is an offence to apply
or remove any mark on public stores without author-
ity, an offence which may result in a summary conviction
or an indictable offence punishable by imprisonment for
a term not exceeding two years. This occurs when some-
one removes a piece of property and then tries to remove
(1) the stock number; (2) the name “Canada”; (3) any
mark or insignia placed on the property to denote owner-
ship of the federal government or its agency. Naturally, if
the goods are bought privately (i.e. from a Government
Surplus or Armed Forces Surplus Store, the removal of
the mark is not illegal, unless the goods being sold were
acquired by the seller illegally.

Selling defective stores to the Queen (i.e.
Canadian Government) is covered under s. 418. In
other words, if someone sells materials to the govern-
ment which the seller knows to be defective, the offence
is treated as fraud. In this instance, it is an indictable
offence punishable by imprisonment of a term not
exceeding 14 years. Under this section, anyone know-
ingly participating in this fraud or who has knowledge that
the fraud is being committed is equally guilty under this
section.

The Criminal Code also deals with the unlawful use
of military uniforms or certificates. Often it becomes
“stylish” to wear military uniforms or parts thereof, as well
as medals, crests or insignia which belong to individuals
who either are or who were members of the Canadian
Armed Forces. However, few people realize that, under
s. 419, they can be charged and sentenced on summary
conviction or as an indictable offence punishable by
imprisonment of a term not exceeding two years for
unlawfully wearing any uniform, medal or insignia of the
Canadian Armed Forces. Style is one thing, but a crimi-
nal record is something else! 

Breach of contract, intimidation and discrimina-
tion against trade unionists are dealt with under sec-
tions 422 and 423. These sections date back to the time
that the various trade unions came into existence. In the
early part of this century, trade unions were not greeted
by employers with enthusiasm. In fact, the employers
often used intimidation and discrimination to stop the
growth of the unions, which trying to get decent wages
and working conditions for employees. Over the years,
these sections were expanded to take in other factors or
conditions as well.
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Section 422 makes it an offence to commit a crimi-
nal breach of a contract. To break or violate the terms
of a contract is one thing, but it becomes a criminal action
if, in the breaking of this contract, (1) human life is endan-
gered; (2) someone or a group of people could suffer
serious bodily harm; (3) private property (real or person-
al) is damaged or destroyed, or is exposed to possible
damage or destruction; (4) residents of an area suffer or
may suffer loss of essential services such as electricity,
water, gas or lights; or (5) means of transportation such
as trains or buses are delayed. All or any of these are
treated as either a summary offence or an indictable
offence punishable by imprisonment of a term not
exceeding five years. 

The second part of s. 422 deals with employees vio-
lating the terms of an employer’s contract through work
stoppage, illegal walkout or illegal strike.

Under s. 422, any employer may be charged and
punished upon summary conviction for a variety of
offences in relation to employees and their unionist activ-
ities. These include discrimination, dismissal, threats of
loss of employment or intimidation, because the employ-
ee is either a member of a trade union or is considering
membership in this union. 

Section 423 deals with intimidation. In essence, it is
against the law to try to force or compel someone not to
do something which they have every right to do. This is
usually accomplished by the accused by (1) threatening
to use violence against the victim or his/her family; (2)
following the victim from place to place in either an order-
ly or disorderly manner; (3) depriving the victim of per-
sonal property such as tools or clothing; (4) watching the
home of the victim; or (5) blocking or obstructing a high-
way or roadway. In all these cases, the offence is pun-
ishable upon summary conviction.    

destroyed, damaged or affected in any way by someone
else. Mischief encompasses a wide range of charges. In
summary, it relates to one person affecting another per-
son or the other person’s property in some way.
Examples of mischief are (1) tapping into a school’s com-
puter and changing various student grades; (2) changing
the name of a person on a last will and testament; (3)
telephoning in a bomb scare to a school; and (4) telling
the police you were beaten by another party when you
really were not. As you will see, in s. 430, there are a
wide variety of possible charges under this section. 

In s.430, mischief relates to damage or destruction of
(1) property - including making it useless, inoperative,
obstructing it in any way, or interrupting the owner’s
enjoyment or operation of the property; (2) data - includ-
ing obstruction, interference, or enjoyment; (3) people -
in this instance, actual or real threat to life; (4) testamen-
tary instrument - such as a last will and testament. 

Under this section, the key element which must be
proven by the Crown is that the action of the accused
was “wilful”. In other words, it must be proven that the
accused deliberately planned to cause the damage
and/or permitted the damage to occur. 

Individuals charged with mischief face punishment
ranging from that of a summary conviction to an
indictable offence with imprisonment for a term not
exceeding 10 years.

Arson and other fires are covered in sections 433
to 437. Arson takes place when the accused wilfully sets
fire to something of value, including a building, structure,
property (real or personal) vessel, mine, crop, forest or
wood. Here, as was the case with mischief, the key ele-
ment is “wilful”. Further, under this section, the accused
knows that another person’s life could be endangered by
the fire. Under s. 433, this offence is indictable, with a
maximum prison term not exceeding 14 years. 

Section 434 deals with setting fire to other sub-
stance, and is a “catch-all” charge picking up those
items not covered under s. 433. It applies to that proper-
ty which is not inhabited. The offence is still indictable but
the punishment is a maximum prison term of five years. 

Setting fire by negligence is covered under s. 436.
This deals with persons who either wilfully cause a fire or
who violate local laws with regard to fire prevention. It
comes in force when there is either a loss of life or dam-
age/destruction to property. A landlord who owns a prop-
erty which burns and results in a loss of life or dam-
age/destruction to the tenant’s property is deemed to
have wilfully caused the fire if it can be established that
improper fire fighting or alarm equipment was provided in
the building. In many instances, local by-laws or ordi-
nances set out the type of equipment required in private
dwellings and apartment buildings. 

Raising a false alarm of fire is dealt with in s. 437,
under which the accused may be charged with a sum-
mary offence, or an indictable offence punishable by
imprisonment of up to two years. This section addresses
such offences as “pulling a fire alarm” or calling in a false
fire to the fire department.

Endangering cattle and other animals is dealt with
under sections 444 and 445. It is an indictable offence

PART XI 
WILFUL AND FORBIDDEN ACTS

IN RESPECT
OF CERTAIN PROPERTY:

Charges under this part are restricted to illegal acts
against someone’s property. Canadian law has consider-
able respect and high regard for a person’s property.
Further, there are severe punishments, under the law, for
damaging, destroying or interfering with someone else’s
property. 

Mischief is an all encompassing charge which cen-
tres around the right of a person to use their property,
whether it is real or personal, without  any fear of it being



The Law in the Maritimes - Chapter Five - Criminal Law
92

punishable by a prison term of up to five years to wilfully
kill, maim, poison or injure cattle. As well, placing poison
where it can be consumed by cattle may result in the
same charge and punishment. 

Section 445 deals with the same offence as s. 444,
but with relation to other animals such as dogs, cats or
birds. Any offence under this section is punishable upon
summary conviction.

Cruelty to animals is covered in great depth under
s. 446. In summary, any activity which may cause undue
pain or suffering to an animal is dealt with as a summary
offence. Charges stemming from this section include
deprivation of food and water; unclean living conditions,
physical abuse; and engaging in fights or games using
the animal. A charge under this section is punishable as
a summary offence.

indictable offence punishable by imprisonment of up to
14 years. 

In the case of an accessory after the fact to an
offence which carries with it a penalty of life in prison, the
maximum penalty would be one-half of the 14 year
penalty given to the accessory. 

If the offence, which was to be committed carries with
it a lesser penalty, then the person or persons who
attempts or is an accessory after the fact to the offence,
faces a penalty equal to that for the offence itself. So, if
a person attempts to commit theft of over $1000, he or
she may face a prison term of up to 10 years, the same
penalty which would be given if he/she successfully com-
mitted the offence. In this section, the offence must be
almost committed. In other words, the accused was
caught in the act of the offence or about to commit the
offence.

Section 464 concerns those individuals who counsel
an offence which is not committed. In other words,
someone who advises, instructs, directs or counsels
another person as to how to commit an indictable or a
summary offence. That person faces the same penalty
as that for the offence itself. So, if Winona tells Polly how
to steal Rafael’s television set, Winona could be charged
with s. 464 and could face the prescribed penalty for theft
under s. 322, regardless of the fact that Polly did not
carry out Winona’s instructions, and nothing was actual-
ly stolen.  

Conspiracy is when a person or group of people
plan to commit an offence under the Criminal Code.
Under s. 465, the accused conspire to commit the
offence and are caught in the act of planning an event. In
other words, if Xavier, and Yolanda and Zeke are caught
by police in a room planning to murder Annabel, Xavier,
Yolanda and Zeke can be charged with conspiracy to
commit murder. In the case of conspiracy, the penalty is
usually the same as that for the actual offence itself.

PARTS XIV - XXVIII

These last parts deal with the administrative aspect
of the justice system. They deal with topics such as the
jurisdiction of the courts; procedures and powers of the
courts; language to be used; procedures for preliminary
inquiries, trials by judge or jury; procedure for appeals;
punishments; remedies; and summary convictions.  

In all, the Canadian Criminal Code contains 25 parts,
dealing with the offences we have discussed, as well as
such things as jurisdiction, procedure, punishments and
forms. It also outlines the Canada Evidence Act, the
Foods and Drugs Act, the Narcotic Control Act, the
Young Offenders Act, the Canadian Bill of Rights, and the
Canadian Charter of Rights and Freedoms.

PART XII

OFFENCES RELATING
TO CURRENCY

Offences in this part deal exclusively with individu-
als who are engaged in making and distributing items
which are intended to pass as money currently in circu-
lation in Canada.  

The making, possessing, trafficking or uttering of
counterfeit money or tokens of value is dealt with
under sections 448 to 462. Under these sections, it is an
offence to try to duplicate current Canadian paper money
or coin with the intent of having it pass as genuine.
Making (s. 449), possessing (s. 450) and trafficking or
uttering (distributing) counterfeit money (s. 452) are all
dealt with as an indictable offence with a prison term of
up to 14 years. Trafficking or uttering counterfeit coins (s.
453) is dealt with as an indictable offence with a maxi-
mum penalty of two years incarceration. 

Equally, it is a summary offence to deface or impair
currency (s.456) in any way. In  other words, drawing a
moustache on the Queen or carving your initials on a one
dollar coin may result in a summary conviction.

Naturally, the police making charges under this sec-
tion have the power to seize all counterfeit coins, money
and equipment used in the manufacture of the same.

PART XIII

ATTEMPTS CONSPIRACIES
ACCESSORIES

This short section of the Criminal Code deals with
those individuals who attempt, conspire or assist in, the
commission of any offence under the Criminal Code.

Under s. 463, a person who attempts to commit an
offence which carries with it a penalty of life in prison if
the offence is successfully completed, faces an
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LAW REFORM 
IN

CANADA
As we have seen, some

sections of the Canadian
Criminal Code are
highly antiquated or con-
fusing. A number of laws —
including those pertaining to
duelling, drilling and theft from
oyster beds — were reviewed
by the Canadian Law Reform
Commission. This body was cre-
ated by an Act of Parliament in
1970 and given a mandate “to
keep Canada’s laws and statutes
under constant review, and to
continually recommend ways
to improve, modernize and
reform them.” It is made up of five
appointed commissioners who are either long standing
members of a provincial Bar or members of the judiciary.

Over the years, the commission’s work has centred
on four main areas of law: (1) substantive criminal law,
(2) criminal procedure, (3) protection of life, and (4)
administrative law. In essence, much of the commis-
sion’s work has focused on the Criminal Code.

The job was not an easy one. Canada is a vast
nation consisting of 10 provinces, two territories, many
cultural and ethnic differences as well as two separate
legal traditions: (1) Quebec civil law and (2) English com-
mon law. These factors aside, the commission has
recently recommended a complete overhaul of the
Canadian Criminal Code, complaining that many sec-
tions which are wordy, confusing or irrelevant. 

Perhaps one of the best examples of how the new
proposed Criminal Code will operate is to examine one
or two of the pertinent sections. For example, section 6
deals with homicide. In the existing Criminal Code, homi-
cide is covered under about 25 different sections which
overlap and often are poorly defined. You may wish to
refer to those sections in Part VI of your Criminal Code
or in the earlier discussion part of this chapter. 

For comparison, the new Criminal Code is proposed
to read:

6(1): Negligent Homicide: Everyone commits a crime 
who negligently causes the death of another person.
6(2): Manslaughter: Everyone commits a crime who 
recklessly causes the death of another person.
6(3): Murder: Everyone commits a crime who purposely 
causes the death of another person.
6(4): First Degree Murder: 
Murder is first degree if committed: 

(a)  pursuant to an agreement for valuable 
consideration;

(b)  with torture
(c) for the purpose of preparing, facilitation or 
concealing a crime of furthering an offender’s 
escape from detection, arrest 
or conviction;

(d)  for terrorist or political motives;
(e) during the course of robbery, confinement, 

sexual assault or interference with transport 
facilities consisting of aircraft and ships;

(f)  by means which the accused knows will cause 
the death of more than one person; or 

(g) by premeditation in terms of a calculated and 
carefully considered plan, other than for the 
purpose of mercy killing.

6(5) Furthering Suicide: 
Everyone commits a crime who helps, advises, 

encourages, urges or incites another person to commit 
suicide whether suicide results or not.
The new Criminal Code will reduce the 25 existing

sections to only four, using very simple, straightforward
language that everyone can read and understand.
Further, new categories such as terrorism, hijacking and
torture have been added. In addition, a new crime, “fur-
thering suicide”, has also been added. Throughout, the
intent is to simplify and modernize the existing Criminal
Code.

The Canadian Law Reform Commission is also
proposing the creation of new crimes. A good example is
the section on “endangering”.

10(5) Endangering: Everyone commits a crime who 
causes a risk of death or serious harm to another person:
(a) purposely; (b) recklessly; or (3) through negligence.
The intention behind this new law is to permit law

enforcement agencies to intervene in an action before
the action actually occurs. For example, let’s say that
Max owns a trucking company. He was told by one of his
drivers, Bob, that the brakes on one of the trucks were
faulty. Max refused to do anything about this and permit-
ted the truck to be used without advising the drivers.
Under this new law, Max could be charged with “endan-
gering”, since the faulty brakes on the truck could be
responsible for death or serious injury to the driver or
members of the public.

Another example of a new crime is the proposed
“good Samaritan” law:

10(2) Failure to Rescue: 
(a) General Rule: Everyone commits a crime who, 
perceiving another person in immediate danger of death or
serious harm, does not take reasonable steps to assist 
him.
(b) Exception. Clause 10(2)(a) does not apply where the 
person cannot take  reasonable steps to assist without risk
of death or serious harm to himself or  another person, or

where he has some other valid reason for not doing so.  
This new law makes it a crime not to assist someone

in danger, providing that assistance is possible without
endangering yourself. 

All of these changes are still under review, although
the Law Reform Commission was hoping that the new
Criminal Code would be in place in 1992, 100 years after
the creation of the existing Criminal Code, in 1892.
However, nine years later, the new Criminal Code of
Canada still sits “on the back burner” in Ottawa.

So, until these changes are made, Canadians will
continue to struggle with the old system.
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(3) that the accused possessed the mental 
capabilities to understand the action and was in a
mental state to make the choice whether or not to
commit the action. 

The first of these is referred to as the actus reus.
This Latin term refers to the physical action or the “pro-
hibited action”. This is the actual crime or offence itself.
In the case of an armed robbery, the testimony of the
clerk who was held up, and the testimony of the manag-
er, who indicates how much money was stolen, are suffi-
cient to prove that the store was robbed. 

Other witnesses may describe the type of weapon
used as well as other bits of information concerning the
action. Next, it is critical to link the accused with the actus
reus. This can be done through eye witness testimony. In
the case of the armed robbery, eye witnesses such as
the store clerk, manager and/or customers can provide
testimony to the person’s identity and can establish
whether or not the accused is indeed the robber. In addi-
tion, failure of the accused to provide an adequate
defence to this testimony can weaken the defence’s
case. (We will explore this aspect of a trial further in the
“evidence” section of this chapter.)

Finally, the last of these elements is the mens rea.
This refers to the mental capability of the person to actu-
ally commit the crime. It simply means that the accused
had clear intentions to commit the crime or possessed a
“guilty mind”.

There are two ways of looking at one’s mental
capability in order to establish that he or she pos-
sesses mens rea. 

(a) intent/knowledge: In most cases, courts will look
for indications of intent, or knowledge. That is, the courts
will try to determine whether the accused actually intend-
ed to commit the crime, knew what he or she was doing,
and understood the consequences of his or her actions,
yet choose to commit the act freely. 

A person need not have known for sure that a con-
sequence would result from an action, but if it was fairly
certain, for example, that a victim would die after the
accused plunged a knife into his chest, then a court could
assume that the accused intended to murder the victim.
In the case of a person smuggling a quantity of drugs into
a country, if it could be proven that the “smuggler” did not
realize that someone had planted a package of cocaine
in her hand luggage on a plane, the courts would con-
sider that she did not have an intent to smuggle or the
knowledge that the drugs were in her possession, and
therefore, she was not guilty of transporting drugs from
one country to another, even though she had physically
committed the actus reus.

(b) negligence/recklessness: In some cases, a per-
son may not have specifically intended to commit a
crime, but behaved negligently or recklessly. That is, he
or she failed to comply with the standard of behavior or
responsibility required by society (negligence), or despite
the fact that any reasonable person could have foreseen
the potential for harm, took an unreasonable risk regard-
ing the safety of others and/or their property (reckless-
ness). Thus, a student who became intoxicated at a
dance but decided to drive home anyway may not have

THE LAW IN ACTION
No matter how clear, concise and relevant a coun-

try’s written code of laws may be, it is worthless unless it
is enforced in a fair and consistent way. If Canada’s laws
were applied only to the poor, there would be nothing to
stop the richer members of our society from stealing cars
or robbing banks — no punishment would be levied, and
they would be literally free to do as they pleased. If police
began “looking the other way” nine of out 10 times while
a crime was being committed, the odds would make it
considerably more attractive for a potential criminal to
break the law, knowing that he or she had an excellent
chance of getting away with it. In either case, crime
would almost certainly run rampant; a state of lawless-
ness would exist; and peaceful society as we know it
would collapse.

To prevent such a scenario, the Canadian justice
system operates in a predictable and equitable manner.
Canadian laws apply equally to every person of a
responsible age within its jurisdiction. The legal system
has developed a set of rules by which it processes each
case — rules which are meant to ensure that everyone is
treated fairly, taking into account all of the factors in each
case, and the circumstances and nature of the crime.
The ultimate responsibility of members of the legal
system is to ensure that those who are guilty of a
crime are suitably punished, and that those who are
innocent are set free. But the road between the com-
mission of an offence and the sentencing of the guilty
party is often long, and rarely straight.

Let’s take a look at how our laws are put into
action.

As we have already seen, any violation of a law
results in the commission of a criminal act or a crime. A
crime is divided into two different parts: (1) the actual
crime itself and (2) the mental state of the person who is
alleged to have committed the crime. In prosecuting an
offence, it is essential that the Crown prove three
things:

(1) that the prohibited act or action actually took 
place;

(2) that the accused committed this action; and
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intended to kill anyone, but if someone was killed in an
accident caused by the intoxicated student, the courts
would consider that the student had taken an unreason-
able risk with the safety of others, and therefore, pos-
sessed the necessary mens rea to commit a crime.

The accused’s mens rea is often important in deter-
mining what offence he or she will be charged with. The
mens rea and actus reus must relate to the same crime.
At times, in law, this becomes complicated. Let’s take the
student “drinking and driving” scenario a little further.
Let’s say that the student who left the dance in an intox-
icated state met up with a classmate, who was driving
home in a similar state. The two drivers decided to “drag
race” along the Brooklyn Road, taking up both sides of
the road. As the trucks came around a bend in the road,
they saw a car coming toward them, but they were going
too fast to stop. The first student’s truck hit the oncoming
car head on, and the driver of the car was killed in the
accident. Although the actus reus was killing another per-
son, neither student intended to kill or harm anyone —
that is, they did not have the mens rea to commit murder,
and therefore, could not be charged with murder.
However, they did exhibit negligence and recklessness.
Because any reasonable person could have foreseen
that such an accident might happen, yet the students
went ahead anyway, one or both of them could be
charged with manslaughter, or “unintentional” murder. In
that case, both the mens rea and the actus reus would
agree.

Often, mens rea and motive are confused. Motive
simply refers to the reason behind the actus reus. In the
drinking and driving scenario, let’s say that ‘Student A’
deliberately engineered the drag race with ‘Student B’,
knowing that another guy, ‘Student C’, had just dropped
off A’s estranged girlfriend and would have to come back
along the Brooklyn road to get home. In his intoxicated
state, Amay have decided to get revenge on the guy who
had “moved in on his girlfriend”, by “putting him out of
commission”. In this case, A’s motive is revenge. His
mens rea is the intent to injure or kill C. Therefore, A
could be charged with murder. Although, on the surface,
motive and mens rea seem similar, in law, they are actu-
ally quite different. 

It is not necessary to establish the presence or
absence of a motive if the person commits the actus reus
of the crime and possesses the mens rea to commit the
same crime. But it can greatly help the defence’s case to
establish that no motive existed — for instance, A had no
connection whatsoever with C, therefore, the crash must
have been an accident. Equally, it can greatly help the
Crown to establish that a clear motive was in place
before the actus reus of the crime occurred — for
instance, others heard A threatening to “kill” C if he left
the dance with A’s girlfriend.

The Rules of
EVIDENCE

Perhaps the most important element of a crime in
relation to the trial process is the evidence which proves

whether or not the accused actually committed the action
for which he or she is charged. Once a person has been
charged with a specific crime, the courts must look at the
evidence which seems to point to the accused’s guilt, as
well as the evidence which seems to point out his inno-
cence. However, in Canada, there are strict rules as to
which evidence is acceptable to the court as well as
which evidence is not acceptable

Evidence can be given to the court in
three forms:(1)

(1) Oral - statements from wit-
nesses (this includes 

all classes, such as key, expert,
character and after-

the fact); 
(2) Material - actual items, such as the murder 
weapon, or tools used to commit a break and enter;
or 
(3) Documentary - including letters, testamentary 
instruments, police reports, confessions, photo-
graphs, video or tape recordings and wiretap tran
scripts

In addition, lawyers sometimes use similar-fact evi-
dence, which shows that the alleged action of the
accused is similar to an action he performed in commit-
ting a similar crime. 

For example, let’s say Susan is accused of breaking
and entering, using a fingernail file to jimmy a lock of an
apartment. Further, she is charged with theft because
she took Mary’s Chinese vase from the apartment. If, two
years earlier, she was charged for using a fingernail file
to break and enter into Elizabeth’s apartment and subse-
quently stealing two small Chinese vases, this type of
evidence may be used by the Crown to prove its case. 

However, the best evidence is what is referred to as
direct evidence. This is evidence provided by a witness
who actually saw the commission of the offence. This wit-
ness is able to present a clear picture of the events sur-
rounding the action. 

Another type of evidence is circumstantial evi-
dence. This is the type of evidence often given by a wit-
ness who did not see the action but is able to link the
action to the accused: for example, the hotel clerk who
let Harriet into Room 307 just before Bill’s money was
stolen from the room, or the maid who saw Harriet leave
Room 307 just before Bill returned and discovered the
money missing. In both these cases, the maid and the
clerk did not see Harriet steal the money, but they can
place Harriet in the room.

Regardless of the type of evidence offered in a court-
room, the admissibility and reliability of that evidence
is the most critical factor in any trial. In all cases, the
court, the Crown and the defence must be satisfied that
the evidence presented has been obtained legally and is
accurate in every way. 

The basic purpose of the trial is to search for the
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truth, and it is the evidence that often provides the
answers needed by the court to reach this goal. 

Questions often come up regarding evidence and it is
fairly common for the court to enter into a voir dire to
determine the admissibility of the evidence. 

One area in which a voir dire is held is when a child
under the age of 14 is giving evidence. In this case, the
intention is to establish whether or not the child under-
stands the meaning of telling the truth, and then to deter-
mine whether or not the testimony should be sworn or
unsworn. If the evidence is sworn, then it is acceptable
as it stands. However, often judges warn juries not to
convict an accused solely on the basis of a young child’s
testimony even if it is sworn. If the evidence given by a
child is unsworn, then it must be corroborated by that of
another witness. In other words, another witness must
provide similar testimony in order for the child’s testimo-
ny to be acceptable.

Another area of concern with regard to evidence is
the credibility of the witness. 

Generally, the court considers three factors in
determining credibility:

(1) the sincereness and frankness of the
witness;

(2) the presence of any bias or evasiveness on 
the part of the witness; and 

(3) whether or not the witness is honestly trying
to present the truth to the court. 

In addition, the judge, as well as the jury, may take
into account several other factors in the witness’ testimo-
ny: (a) observation skills of the witness; (b) the intelli-
gence of the witness; (c) recall skills of the witness; and
(d) the accuracy of the witness in telling the court about
the events surrounding the action. If question arises in
any or all of these categories, the credibility of the wit-
ness is questionable and importance of his or her testi-
mony is considerably diminished. 

There have been many cases in which charges
against an accused have been dismissed because of
lack of evidence. In determining lack of evidence, the
court considers only that evidence which has been pre-
sented. 

Let’s say, for instance, that Alfred is charged with the
murder of Fred. The Crown bases its case around the
murder weapon (obtained by an illegal search of Alfred’s
apartment), hearsay evidence (a witness tells the court
that he heard from a friend that Alfred planned to kill
Fred) and a character witness (Alfred’s grade two
teacher, who is now senile, vaguely remembered Alfred
threatening to kill Fred in the schoolyard 32 years earli-
er). Chances are that the court would dismiss the
charges due to lack of evidence, on three counts — the
gun is inadmissible because it was illegally obtained;
hearsay evidence is rarely accepted by the court; and the
character witness is not credible and thus his testimony
is of little value. 

All of these types of evidence are used by both the
prosecution and the defence — that is, one side enters
evidence in an attempt to prove the accused is guilty,
while the other side enters evidence in an attempt to
prove he is innocent. 

We have already seen that the onus is on the Crown
to prove the guilt of the accused beyond a reasonable
doubt. But an accused and his lawyer will greatly aid their
case if they can provide a solid defence based on evi-
dence tending to show that the accused is, in fact, inno-
cent of the crime with which he is charged. 

Let’s examine the various defenses which are
available to the accused, through his lawyer, in
establishing his innocence.

DEFENSES
Once the Crown has argued that the accused com-

mitted the actus reus and possessed mens rea, it is up to
the defence to provide an explanation for the actions of
the accused. 

In Canada, there are several defenses which may be

used to prove innocence in committing a criminal act:

1. ACCIDENT:
In Canadian law, the fact that an action occurs as a

result of an unavoidable or unforeseeable accident gen-
erally removes all criminal elements from the offence. 

However, in law, just because Paulina shoots Bart,
thinking that he is Xavier, does not mean that Paulina did
not commit the criminal offence of murder because she
“accidentally” shot the wrong person. In cases such as
this, the mens rea (intent to shoot) and actus reus (actu-
al shooting) of the same crime were present, even
though the wrong person was involved. 

Sometimes the circumstances surrounding an
offence will determine whether or not a defence of “acci-
dent” will be a complete or partial defence to a charge.
The court will look at whether the accused was involved
in an unlawful act and whether the “accident” was fore-
seeable. 

Let’s take the case of a kidnapper who is holding a
hostage at gun point in the woods. The hostage is shot
and killed in a struggle for the gun. Although the kidnap-
per did not intend to kill his hostage, he was involved in
an unlawful act and could have reasonably foreseen that
such a struggle might have taken place. Therefore, he
could be found guilty of murder.  

In the case of a deer jacker who accidentally shoots
and kills a cottage owner who is out for a walk in the
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woods, his charge would be reduced to manslaughter.
Although he was involved in an unlawful act, the accident
was unforeseeable. 

What about the case of two men hunting, where
Denzil fires his gun at a deer and accidentally shoots and
kills Ernie? Because both men were hunting legally, and
the accident was unforeseeable, the defence of “acci-
dent” could be considered a complete defence to the
charge of murder. In other words, Denzil would not be
punished in any way. 

2. AGE:
At the heart of this defence is s. 12 of the Criminal

Code of Canada, which states
that no one shall be committed of
any criminal offence or omission
if that person is under the age of
12 years. 

At the other extreme is old age
(i.e. over the age of 65). In that
instance, age is not a defence.

3. ALIBI:
This defence simply argues that the accused could

not have committed the offence because at the time it
was committed, he or she was (a) not in the vicinity
and/or (b) in the company of other individuals who can
swear that the accused did not commit the crime. This
form of defence is difficult for the court to deal with. The
court must take into account factors such as the reliabil-
ity of both the alibi and its supporting witnesses; relation-
ships between the accused and these witnesses; and
when the alibi was presented. 

Generally, if the accused provided the alibi at the first
available opportunity, and if the conditions and terms of
the alibi remained intact and are verifiable by reliable
defence witnesses, the onus of proof would rest with the
Crown. More often than not, such an alibi would be given
serious consideration by the court and could result in the
accused being acquitted of the charge.

4. AUTOMATISM:
This defence argues that the accused was capable of

committing the action but that he or she committed the
action as a result of unconscious and/or involuntary
behaviour, or was in a mental state in which he or she
was not conscious of performing the action(s).

This is a recent defence to criminal actions. The tra-
ditional example is the one where a man walks naked
down a street at midnight while sleepwalking. In this
instance, the defence of automatism is valid, since the
man did not have conscious knowledge of performing the
action.

Automatism has been recently divided into two parts: 
(1) insane automatism - the result of internal patho-

logical factors, which in turn can lead to a judgement of
not guilty by reason of insanity. In this case, an accused
may be committed to an institution. Insane automatism

may be caused by a disease which has affected the mind
to such an extent that the accused was not conscious of
committing the offence. In determining the validity of the
defence of automatism, the court may consider evidence
suggesting that the accused was suffering from a dis-
ease of the mind such as brain cancer or schizophrenia.

If such a disease is determined to be pre-
sent, the defence of ‘insane
automatism’ or ‘insanity’ may
be valid. 

(2) non-insane automatism -
the case of the sleepwalker; a
person who suffered a concus-
sion or blow to the head; a per-

son who suffers from a reaction to
a drug prescribed by the practi-

tioner, i.e. insulin; where a per-
son is “slipped a mickey” or is
given alcohol or drugs without

his or her knowledge. (On the other hand, a person who
deliberately consumes alcohol or drugs, or who mixes
certain prescribed drugs with alcohol, despite cautionary
labels or a doctor’s warnings, does not give rise to a
defence of non-insane automatism. Such a person would
have to use the defence of drunkenness.) At the centre
of this defence is the premise that the accused did not
have the necessary mens rea to commit the offence.  

5. DRUNKENNESS:
We have already discussed intoxication as a form of

automatism. However, when impairment falls under
automatism it is known as involuntary impairment. In
other words, the accused did not have knowledge of the
drugs or alcohol entering his system, or was unaware of
the effects such substances would have. In the use of
drunkenness for a defence, it is referred to as voluntary
impairment. In other words, the accused was aware of
taking the substance, be it drugs or alcohol.

There are two ways to approach this defence: 
(1) insanity - this is the first and most important

approach in that the addition of the substances resulted
in the insanity of the accused; and

(2) actual drunkenness - this is to the point where
the accused had no control over his or her faculties
although the person had control over the introduction of
the substances into his or her body. 

If the defence suggests insanity because of the
drunkenness, then the court must treat the defence as
they would treat the defence of insanity. However, if it
cannot be shown that insanity existed, then the defence
of drunkenness must be put forth as a separate defence
and it must stand by itself. Both cannot be combined to
suggest the defence of automatism. 

Further, it should be noted that in countering this
defence, the prosecution will continually remind the court
that it is to keep in mind that the drunken state resulted
from a voluntary action on the part of the accused. In
other words, no one was forcing the accused to drink or
take the substances which contributed to the drunken-
ness. The Crown will try to show that the accused had a
mens rea commit the action in spite of the drunken state. 
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In deciding the validity of this defence, the court
considers factors such as the amount of alcohol or
drugs actually taken; relationships between the
accused and the victim; background and circum-
stances leading up to the offence; possibility of any
amnesia which may have resulted in the mind of the
accused; and psychiatric evidence supporting whether or
not the accused had the capacity to form any intent prior
to and/or during the action.

This defence is most often used to lessen charges.
For example, let’s say that Carter, in a drunken state,
went into a store and robbed the clerk of $500 at knife
point. As he was leaving the store, Carter passed out on
the floor. In this instance, it could be argued by the
defence that Carter did not know what he was doing and
thus the charge of robbery should be changed to the
lesser charge of assault. It should be noted that drunk-
enness may not be used as a defence to common
assault, assault causing bodily harm, sexual or indecent
assault, bestiality, manslaughter and breaking and enter-
ing. It is a defence to theft, possession of stolen proper-
ty, breaking and entering with intent and some weapons
offences. 

Finally, in Canada, the legal precedent has been that
the defence of drunkenness is not valid if the state result-
ed from a voluntary action on the part of the accused. For
example, Lulu drank continually for two weeks and mixed
the alcohol with cocaine, which in turn resulted in a psy-
chotic state. At one point, Lulu believed that the
archangel Gabriel told her to rob and burn the bank
because it housed Satan’s money. Such delusions
brought on by self-induced intake of drugs and alcohol
do not provide a valid defence of drunkenness.

For the most part, in Canada: “Being drunk is no
excuse under the law.” Although the defence may be
used to lessen the charges, punishment usually results
in cases where this is used as a defence.

6. DURESS:
In using this as a defence, it is argued that the

accused was forced to do something against his or her
wishes. In essence, if the accused was forced under
threat of physical or bodily harm and/or death to under-
take an action, it can be argued that the accused did not
voluntarily commit the action. 

In other words, if Norbert tells Queenie that she must
steal Roger’s car or be severely beaten, and as a result
Queenie steals the car and gives it to Norbert, Queenie
can use the defence of duress to answer the charges laid

against her. 

Even so, there are three factors
which come into play in using this

defence: 

(1)
the threat must be immediate. (In
other words, the accused must be in

immediate danger of harm if the accused
does not perform the action. If the threat is to

cause harm in the future, the defence cannot be
used.); 

(2)
the threats must be grievous and directly pertain to
bodily injury and/or death of the accused or someone
emotionally attached to the accused (i.e. a spouse or
child), and that person is present at the time the threat is
made. (If the threat used is to burn the accused’s house
or shot the accused’s dog, the defence of duress cannot
be used.); and 

(3)
there is no other alternative available other than
committing the offence. (In this case, the action per-
formed by the accused was the action possible. If the
Crown can show that another alternative was available to
the accused, then the defence of duress cannot be
used.)

7. ENTRAPMENT:
This is another new defence and a great deal has yet

to be determined in legal precedent as to the applicabili-
ty and validity of this defence. 

In essence, the defence of entrapment may be used
when it can be shown that the accused was “tricked”,
persuaded, misrepresented or otherwise induced by an
individual who was an agent of a government agency to
perform an illegal action.

For example, Fabian, a suspected drug dealer on
probation for theft, is asked by Goodfellow, a member of
the Royal Canadian Mounted Police, to deliver a sealed
envelope to Highwayman, a well-known drug trafficker.
Just as the package is delivered, Fabian and
Highwayman are arrested by the RCMP for possession
of narcotics. The sealed package contained one kg. of
heroin. In this instance, Fabian could use the defence of
entrapment. His lawyer could show that it was
Goodfellow’s plan to implicate Fabian in dealing in nar-
cotics with Highwayman. 

8. INSANITY:
This a very common, yet complicated defence. The

most critical element is to establish insanity in the mind
of the accused beyond a reasonable doubt. In dealing
with this defence, the court must consider several fac-
tors: 

(1) it must be proven “beyond a reasonable doubt” 
that the accused committed the action;

(2) the judge must decide whether the accused is or
was suffering from an illness of the mind; the jury
must then decide whether or not the effects of 
this illness came into play at the time that the 
action was committed.

In dealing with this type of defence the main factor
considered is whether or not there was the presence of
an abnormality which affected the rational thinking
process in the mind of the accused. Canadian courts
have accepted diseases such as epilepsy; alcoholism
(although self-induced), dependency of drugs (even
though self-induced); arteriosclerosis; and some person-
ality disorders such as schizophrenia as “diseases of the
mind”. Certain mental disorders “come and go”. The
judge may determine that the accused has a mental dis-
order which causes him to react in a certain way for a
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period of time. What must also be established is whether
this disorder was in effect at the time of, and influenced,
the action.

(3) the question of intent must be established.
Even if the court decides that the accused was

not “insane”, it may review the evidence which was used
to support a defence of insanity. The court may decide
that while the accused was not actually insane at the
time of the offence, certain factors influenced him to the
extent that he was unable to form the specific intent to
commit the action. In that case, the charge may be
reduced.

If it is established that the accused was insane at the
time the offence was committed, then the accused can-
not plead guilty to the charge. A plea of not guilty is auto-
matically entered. Even if the accused enters a guilty
plea prior to the evidence coming forth to suggest insan-
ity, that plea must be changed to not guilty. 

Unlike some other defenses, the Crown must inform
the court if it is aware of any grounds for a defence of
insanity on the part of the accused. Equally, the defence
may also provide evidence for insanity. In presenting evi-
dence for insanity, a voir dire is not necessary. 

9. MISTAKE OF FACT:
In presenting this as a defence, the accused argues

that she is not guilty of the charge because at the time
she committed the offence, she honestly believed that
she was doing nothing legally wrong. There are several
issues to which this defence is applicable: 

a. Colour of right: At the heart of this defence is the
notion that the accused believed that she had the right to
commit the action and/or that the property was rightfully
hers. 

This defence is most commonly used in theft
charges. It is a partial defence in some robbery cases,
and is no defence to extortion, fraud, and similar serious
and often violent offences. A good example of this is a
manager of a local chain restaurant who takes a $500
advance on her wages directly from the cash register
after the restaurant closes for the evening. Since the
manager owned 40 percent interest in the restaurant and
the amount in the  cash register was $2100, she felt she

had a right to take that amount or any
amount up to 40 percent of the total in

the register or $840. The next day,
an audit showed the missing
money.

In deciding the validity of this
defence, it must be established

that the accused honestly
believed she had a right to com-
mit the action and that the

accused, at the time of the
offence, believed she had a colour
of right.

b. Consent: This defence is commonly used in both
various assault and sexual assault cases. This is where:

(1)  the accused honestly believed that the victim had
consented to the illegal action; (2) the accused pos-

sessed an honest, although mistaken, belief that the vic-
tim granted consent to the act; or (3) the accused was
provoked to commit the offence by some action of the
victim. (This would be a defence in an assault case
where the victim “threw the first swing”, but not where the
victim responded in an act of self-defence.) 

In dealing with a defence such as this, the Crown
must prove that there was lack of consent by either pro-
ducing evidence to show that the victim did not give con-
sent or by proving that although the victim gave consent,
the action by the accused far exceeded the scope of the
consent given. For example, Molly gave consent to
Pierre to kiss her. Shortly thereafter, Pierre forced Molly
to have sexual intercourse with him. In court, Pierre
argued that Molly had given him consent to the action.
The Crown showed that consent was granted for the
“kiss” but not for the sexual intercourse — therefore, the
defence of consent was invalid.

Other factors concerning “going beyond the scope of
consent” which the court must consider include: (1) the
severe nature of an assault: If an assault took place and
the accused is argues that consent was given, the victim
merely has to show that the severity or actual brutality of
the assault far exceeded the scope of the consent. For
example, two teenagers, Shawn and Troy, agree to have
a fight, thus consent is given. As the fight progresses,
each of the young men get more and more emotionally
involved. Emotion turns to anger. Finally, Troy kicks
Shawn, striking him in the head. Shawn falls down and
Troy comes up and kicks Shawn twice in the forehead
before onlookers pull him away. The fight concludes with
Shawn being taken to hospital. In this instance, an
assault charge would result. The defence of consent
would not be valid even though consent was given,
because both had agreed to a “fair” fight. Such a fight,
the courts have ruled, do not include kicks to the head.

The defence of consent is not accepted in several
areas. First, in the event of a murder charge, it cannot be
argued that the victim gave consent to the murder. This,
for instance, would be used in the case of Flora who has
a terminal illness and is in great pain, asks her husband,
George, to take his gun and shoot her, thus “putting her
out of her misery”. 

Secondly, the defence of consent is not accepted in
dealing with charges stemming from: touching for a sex-
ual purpose; sexual assault with a weapon; possession
of a dangerous weapon; committing an assault while car-
rying a dangerous weapon; committing aggravated
assault or bestiality in the presence of a person under 14
years of age. In some of these cases, consent may be
used by the accused as a defence if it can be shown that
victim was between 12 and 14; the accused was
between 12 and 16; the accused is less than two years
older than the victim; and that neither is in a position of
trust or authority towards the other (i.e. baby-sitter).

(c) Imminent danger: In this case, the accused, at
the time of the commission of the act, honestly believed
that he was in danger of grievous injury or death and thus
had to commit the act in order to protect himself from
such a danger. For instance, Vic saw Wally coming at
him with what Vic believed was a machine-gun. Wally
told Vic that he was going to “kill” him. Vic had a “Ninja”
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throwing star in his hand. He threw the star, hitting Wally
in the throat and killing him. It was later shown that the
machine-gun was a reproduction and could not be used
as a weapon. In this instance, Vic might use the defence
of imminent danger to a murder charge, in order to get
the charge reduced to manslaughter. 

(d) Having knowledge of goods in possession: In
order for this defence to be successful, it must be proven
that the accused did not have honest knowledge of the
goods in his possession. It is most commonly used in
drug-related cases.

For example, Terri attended a party given by her new
friend, Rachel. Terri asked Rachel to lend her a bag of
white icing sugar. Rachel told Terri to “help herself”.
Unknown to both Terri and Rachel, Rachel’s husband
was a drug trafficker and sold cocaine. Just before she
left the party, Terri went into the kitchen, opened a stor-
age cupboard, saw a bag of white icing sugar, and took
it to her car. On her way home, she was stopped by an
RCMP officer doing a routine check. Upon smelling alco-
hol on Terri’s breath, the officer asked Terri to step out of
the car while he searched for open liquor. Upon doing a
search of Terri, the officer found the bag. Terri was
charged for drug trafficking as the contents of the bag
turned out to be cocaine.

In this instance, the defence could probably suc-
cessfully introduce evidence to support the notion that
Terri did not realize what was in her possession as
defence under “mistake of fact”.

However, just because someone mistakes one illegal
substance for another, does not give him or her a
defence. For example, if Terri was buying the bag from
Rachel’s husband, thinking it was morphine, and was
arrested and charged for cocaine possession, her lawyer
could not use this as a defence. Regardless of the sub-
stance, it is still illegal.

(e) Intoxication: As discussed earlier, drunkenness
is a weak defence. In order to successfully use intoxica-
tion as an excuse, the defence must convince the court
that the accused was not capable of honestly performing
a similar act while sober.

For example, let’s look at the case of Blair, who came
home from home to find a note from his wife saying that
she had “gone home to mother” and was filing for
divorce. Blair went to the tavern to drown his sorrows.
During the next few hours, he drank 15 pints of beer, and
became loud and incoherent. His best friend, Harry, tried
to convince him to go home and “sleep it off”. As Blair
was getting up from the table, Moose (a patron at the
next table who had overheard Blair’s conversations with
Harry) hollered jokingly, “I’m looking for a date Friday
night. What’s your wife’s new number?” In a drunken
rage, Blair attacked Moose, inflicting bodily damage. In
this instance, intoxication could be used as a defence for
the assault on Moose, if it could be proven that Blair was
normally a mild-mannered person who had never shown
aggression in his dealings with other people, even when
provoked. It would rest with the court as to whether or not
such a defence would be successful. In most cases, it
can be shown that a drunken person has the necessary
mens rea to commit an offence. 

10.NECESSITY:
This defence is argues that the accused had to do

the action out of necessity, and there was no other legal
alternative. 

It has been used in abortion cases, prior to the strik-
ing down of the abortion law in 1988. Attorneys defend-
ing those involved in illegal abortions argued that (1) the
life of the woman was in danger or (2) the life of the
unborn child was in danger, since the mother did not
want the child and/or (3) the mother would have tried to
abort the fetus by some other means, which in turn could

endanger the life of the mother.
In most cases such as this, the
defence broke down when it

was shown by the Crown that the
mother did not apply to any
hospital boards in order to
have the abortion by legal
means.

This defence may also arise in
a case where the accused has
endangered the life of others
out of necessity. For example,
a man has a child with a men-
tal disorder. He tries to prevent
the child from jumping out of
the car while it is moving, by

putting his hand around the child’s neck, at the same
time trying to control his automobile with his other hand.
At that point, the car swerves into the other lane, forcing
an uncoming car to head into the ditch in order to avoid
impact. In this instance, the defence of necessity could
be used in countering a charge of criminal negligence.

11.PRANK:
This is a highly questionable defence and is rarely

used, but it does exist. In most cases, the issue of prank
plays a part in the determination of the sentence, but
does not affect the actual charge. In essence, it estab-
lishes whether or not the accused had any criminal intent
to commit an offence.

Let’s say Andy and Bill, two high school students,
order a pizza from the local pizza joint where a class-
mate, Chris, works. When Chris approaches Andy’s
house, Andy and Bill grab him from behind and say “Give
us all your money”, thinking Chris will realize after a
moment or two that his classmates are “playing a joke”
on him. But Chris, thinking he is being robbed by two
young punks, puts up a struggle. The ensuing brawl gets
out of hand and Chris ends up crashing through Andy’s
glass patio doors, suffering personal injury as a result.
Andy and Bill are charged with assault causing bodily
harm, although they had only intended to play a joke on
Chris, with the intention of surprising or shocking him. In
this instance, the accused would probably be found guilty
of the offence, but the circumstances would influence the
judge in the determination of the sentence.

11. PROVOCATION:
This defence only applies to a murder charge, with
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the goal of reducing the charge to manslaughter. The
intent here is to show that the accused was provoked into
attacking and killing the victim. 

In using this defence, it is necessary to prove
that (1)the provocation was of such a level that it would
deprive a normal person of self-control and that (2) the
accused acted suddenly, without time to regain control of
his mind. 

However, in deciding the defence of provocation,
the court is to keep in mind two factors: (1) what
involvement the accused had in this situation and (2) the
legal rights of the victim in doing what he did. If the
accused enflamed or provoked the situation or if the vic-
tim was legally within his rights to provoke, then the
defence is invalid. It should also be noted that provoca-
tion can be caused by words, gestures or blows.

12. REASONABLE EXPLANATION:
This is another uncommon defence, but valid under

some circumstances — usually those involving posses-
sion of illegal or stolen goods. This defence means the
accused can provide a reasonable explanation as to why
these items were in her possession.

Nancy buys a used car from Motor Express Inc. for
$1000. The car had been impounded by Motor Express,
as it had been found abandoned in a nearby rock quarry.
Being unclaimed for more than 60 days, Motor Express
put it on its used car lot. Nancy has no criminal record
and has been a model citizen. On the way home after
purchasing the car from the dealer, Nancy is stopped by
the RCMP as part of a routine check. Upon searching the
car, the police find it to have more that $2 million dollars
worth of heroin hidden in the rear seat. Further, the police
discover the car had been stolen from a hotel in Detroit.
Nancy is charged with trafficking and theft. In this case,
Nancy could use the defence of reasonable explanation
and the defence could show that the car had a question-
able history and that Nancy had a reasonable explana-
tion for her possession of the car and its contents.

13. RES JUDICATA (ISSUE ESTOPPEL):
This defence is enshrined under the Canadian

Charter of Rights and Freedoms. It means that a person
cannot be charged and convicted of the same or a simi-
lar offence arising from the same incident. 

This rule applies to both summary and indictable
offences. If the charges are substantially the same, then
the defence can use this as a method to have the
charges dropped. 

For example, if Charlie is charged with and convicted
of the murder of Fiona, then Charlie cannot be charged
with manslaughter or homicide in the murder of Fiona.
The intent of res judicata is that the litigation against the
accused for a particular offence must be brought to a
close and cannot be drawn out for ever and ever. In deal-
ing with this defence, the accused will plead autrefois
acquit  (innocent) or autrefois convict  (guilty), meaning
that they have already been found guilty or innocent of
similar charges.

14. SELF-DEFENCE:
This is a very common defence used in responding

to charges stemming from property or assault offences.
In Canada, a person has the right to protect himself, his
family and/or his property from attack by others. In
responding to this as a defence, the Crown must prove
to the court that the accused was not acting in self-
defence.

Self-defence fits within two categories:
(1) Self-defence resulting in the intentional death or 

injury of another:
For instance, if John attacked Kathy with a knife and

Kathy shot John with a shotgun, the Crown could argue
that excessive force was used, as John would have
dropped his knife after simply seeing the shotgun, had he
been given a chance. However, the defence could
counter this argument by saying that Kathy, the accused,
felt threatened with serious harm or death, and that she
intended to kill or seriously wound the attacker only
because she had no other recourse to stop the attack.
What the court sees as critical, in this case, is that
although the accused had not been assaulted, she hon-
estly believed that she would be assaulted within sec-
onds. Therefore, the accused had to take this action in
order to stop the assault. However, if the victim in this
case merely threatened the accused and told her that he
was going to “kill her sometime in the future” and she
shot him as a result, “just to be on the safe side”, self-
defence could not be used to defend her actions. The
threat of attack must be immediate and real. 

(2) Self-defence against an unprovoked assault:
An example of this defence is a case in which the

accused protects himself against the attack of another.
During the ensuing conflict, the attacker is seriously hurt
or killed. Here, self-defence is valid if it can be shown that
the accused used no more force than was necessary to
repel the attack. Another interesting point is that self-
defence may be used even if the accused provoked the
fight and things got “out of hand”. 

For example, Yuri provoked Winston into a fight early
in the day. In the course of this fight, Yuri won over
Winston. Later that evening, Winston saw Yuri at a
dance. Winston had consumed a fair amount of alcohol
since the fight earlier in the day. Winston saw Yuri go into
the washroom. Winston followed Yuri and came at him
with a switchblade. Yuri pulled out a pistol and told
Winston not to come any closer. Winston came closer.
Yuri fired his gun at the ceiling as a warning. Winston
continued. Yuri warned him again. Winston came at Yuri,
slashing him in the arm with his knife. Yuri shot and killed
Winston, fearing for his life. This is a classic case of self-
defence and perfectly acceptable, even though Yuri initi-
ated the sequence of events which led up to the fatal
shooting of Winston.

(3) Self-defence of property:
Under the Criminal Code, a person may use “as

much force as is necessary” to prevent any person from
trespassing on his dwelling house or real property, or to
remove a trespasser therefrom if he uses no more force
than is necessary. At issue here is the amount of force to
be used. It is up to the court to determine if the force
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used was warranted and not excessive. For example,
let’s say Gina breaks into Millie’s house. Millie confronts
an unarmed Gina with a shotgun and fatally shoots Gina.
In this case, the defence of self-defence would not be
effective in clearing Millie of charges. But self-defence
could be used to get the murder charge reduced to
manslaughter. The accused could have been acquitted
of the charge if Gina had been armed with a weapon and
threatened by word or gesture to cause grievous harm to
Millie. 

In defending private property, the owner or person in
peaceful possession of said property is not under any
obligation to flee the property in the face of an attack. It
is perfectly acceptable for the owner to protect his prop-
erty using reasonable force.     

In deciding whether or not self-defence is a valid
defence, the court considers several factors such as  

(1) when the action took place and the circumstances
surrounding the action;

(2) the background of the accused and the victim;
(3) expert evidence showing how a normal person

would react under similar circumstances; and
(4) what the accused honestly believed the victim

had intended to do.

SENTENCING
If, after hearing all the evidence and the defence pre-

sented by the accused, the court delivers a verdict of
guilty, the final step in the criminal process is sentencing.
The two main reasons for sentencing is (1) for the pro-
tection of the public and (2) to serve as a deterrent to oth-
ers who may wish to commit a similar offence.  

Often, the Crown makes a recommendation to the
court with regard to the type of sentence the Crown feels
is suitable in a case. However, the sentencing of the
accused is the sole responsibility of the judge who heard
the case. 

In many cases, after the guilty verdict has been deliv-
ered by the court, the judge may call upon a probation or
corrections officer to prepare a pre-sentence report on
the accused. This report provides the judge with perti-
nent information about the background of the accused
which might not have come out during the trial.
Generally, the pre-sentence report is designed to provide
the court with a picture of how the accused fits into soci-

ety. It describes the background of the
accused, family, employment and work
habits, education, physical and mental
health, friends and associates, social
activities, potential and motivative abili-
ties. 

Once the pre-sentence report is complet-
ed, the judge bases the sentence on
three different sets of criteria: (1) various
factors surrounding the particular
offence committed; (2) various factors

surrounding the accused; and (3) other
external factors. Each of these consist of sev-

eral elements which, for the most part, are relatively self-
explanatory. 

In summary, these are:
1. Factors surrounding the particular 

offence committed:

(a)background to the offence: Some offences
come about as a result of a “chain of events”, which pre-
cipitated the action. This sequence plays an important
part in the sentencing process. For example, if a hus-
band regularly beat his son and wife over a period of
years and the mother finally reacted and killed the hus-
band, the court would take these factors into account.

(b)the type of offence committed: Many offences
are relatively straightforward and the court deals with
them accordingly. However, the courts have dealt with
certain types of actions in a very serious manner. It is
common to see first-time offenders charged with
offences stemming from “a breach of trust” being sen-
tenced to imprisonment. Examples of these are bank
employees, baby-sitters, lawyers, accountants, and
politicians who take advantage of their positions to obtain
some sort of personal gain. As well, the courts have tend-
ed to harshly sentence those accused of sexually abus-
ing children or of using violence in the commission of an
offence.   

(c)number of offences committed: If there are a
large number of offences committed by the accused, the
courts have taken these into consideration for sentenc-
ing. In many cases, individuals who have committed a
number of offences are dealt with much more severely
than those who have committed one or two offences.

(d)any premeditation or pre-planning in relation
to the offence: The fact that the accused carefully
planned each facet of the offence means that the
accused knew exactly what he was doing and thus dis-
played an obvious disregard for the law.

(e)consequences of the offence: In other words,
the court takes into account death or serious injury to
innocent parties as well as extensive property damage or
loss. In addition, the court may consider future conse-
quences which might have come about as a result of the
action of the accused. 

(f)severity of the offence: This has a bearing on the
sentence. Good examples of this are robbery, and break-
ing and entering a dwelling house. Under the Criminal
Code, both offences carry a maximum punishment of life
imprisonment. However, in most cases, people accused
of robbery receive harsher sentences than those
accused of breaking and entering a dwelling house.

(g)the relationship of this offence to other similar
offences in the area: If there has been an outbreak of
similar offences in the area, the court may wish to be
harsher in order to deter others. For example, if a judge
sees a rash of break and enters, he may give a harsher
sentence with the hopes that others may be deterred
from committing a similar action

2. Factors surrounding the accused:
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(a)age: If the accused is a young first-time offender,
it is rare for him or her to be sent to jail. However, if the
offence is of a very serious nature, such as murder or
sexual assault, age may not have as great a weight in the
determination of the sentence. There have been cases of
15 and 16 year olds being sent to prison for six to 10
years for rape or murder.

(b)attitude: If the accused has shown remorse or
regret for his or her actions since the offence was com-
mitted, this may have some bearing in the final sentence.
Efforts at “cleaning up one’s act” have some impact on
sentencing. Equally, the reverse is true. In other words, if
the accused shows no remorse whatsoever for his
actions, the court may impose a harsher sentence. 

(c)background: How the accused fits into his or her
community has considerable weight in determining sen-
tence. If the accused is a community minded citizen or
has a good character, then this means a great deal in the
eyes of the court. Conversely, a person who contributes
little to the community and is seen as a threat may be
harshly dealt with. 

(d)character: This factor could either help or hinder
the accused. If the action was premeditated and the
accused used his or her position of responsibility or char-
acter to commit the action, then character has a negative
effect on the sentence. On the other hand, if the accused
has a “sterling” character and has not used it in any way
in relation to the offence, these qualities may assist in
getting a lesser sentence.

(e)mental or physical disorders: These two play a
minor consideration in sentencing. These are taken into
consideration in relation to the offence committed. For
example, if John was an alcoholic, the court may order
him to refrain from the use of alcohol.

(f)plea: Often, the court will look upon a plea of guilty
as a show of remorse or positive change of attitude on
the part of the accused. In this case, a guilty plea may
help in the sentencing process. On the other hand, some
courts see a plea of guilty as an admission that the
accused is in a “no-win” situation and has accepted his
actions and consequential sentencing.

(g)offence: For the most part, the courts frown on
giving imprisonment for a first-time offence. Wherever
possible, the court will look at other alternatives to sen-
tencing first-time offenders. Repeat offenders, however,
are dealt with harshly since the courts have given them
“a break” the first time around. Despite the generosity of
the court, it was the decision of the offender to return to
his or her old ways and, therefore,  the offender must
accept the consequences of his or her actions.

(h)previous criminal record: In the case of repeat
offenders, the past criminal record of the accused has
considerable weight in deciding sentence. If it is shown
that the accused appears to have little regard for the law,
the court may order a harsher sentence to impress upon
the accused that the law will not tolerate such deviant
behaviour. Further, the lack of previous criminal charges
also has a bearing on the determination of sentence.

(i)previous charges: As we have seen, many peo-
ple who are charged with offences are found not guilty.
Most courts review these charges and the circumstances
surrounding them in determining sentencing.

(j)time spent in custody awaiting trial: In many
cases, the court may consider the time spent in the local
or community jail as time spent in punishment of his or
her actions. For example, if the accused was in the local
community correctional centre for eight months during
the trial process, the court may lessen his sentence by as
much as eight months.

3. Other factors:

(a)sentences given to co-accused: In most cases,
the courts tend to treat two or more people charged with
the same offence in the same way. In other words, if one
accused gets nine years in prison for committing the
offence, the same sentence will probably be given to oth-
ers accused of the same offence stemming from the
same incident.

(b)parole, statutory remission, etc.: Generally, the
courts are not permitted to go beyond the maximum or
minimum sentence given in the Criminal Code. Parole
boards have no involvement in the sentencing process.

(c)total length of the sentence: In the event that the
accused has been convicted of committing a number of
offences, the judge must first decide the length of each
individual sentence; he next must decide whether these
sentences are to be served concurrently (at the same
time) or consecutively (one after the other); he then must
decide if the total length of the sentence is suitable.
Judges may elect to reduce or even increase the sen-
tence, depending upon the circumstances and all other
factors considered. 

(d)consistency of the sentence: This refers to how
this sentence, for this charge — given most or all factors
being equal to similar cases — compares to other sen-
tences. For example, a 19-year old first offender is given
two years’ probation for break and enter. In another case,
a 19-year old first offender is given a $1000 fine and two
years in prison for break and enter. This sentence would
be inconsistent, and the sentence could be appealed.

After all these factors are considered, the judge has
to decide what type of sentence is suitable. 

There are several types of sentences available to
the judge. These include:

1. discharge: Discharges are only given if (1) the
offence has no minimum penalty and a maximum penal-
ty of under 14 years’ imprisonment; (2) the discharge is
in the best interest of the accused; and (3) the discharge
would not pose any danger to the public. Discharges fit
within two categories:

(a) absolute - meaning that the accused is released
without any sentence or obligation to the court; and 
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(b)conditional - meaning the accused is released
but on certain conditions imposed by the court, such as
refraining from alcohol or custody at home. In the case of
these, failure to live up to these conditions will result in
the discharge being taken away and a new sentence
being imposed by the court.

2. compensation orders: This means that the court
may order the accused to pay compensation to the vic-
tim. However, this is done only if the court is satisfied that
the accused has the ability to pay. In  addition, compen-
sation is normally not ordered if there is some dispute as
to what is owing to whom. In this instance, a civil litiga-
tion may result.

3. fine: This is the most common method of punish-
ment, especially in the case of summary offences where
most sentences either are, or include, a fine. With most
indictable offences, a fine may be imposed along with
imprisonment. The exception to the rule is where the
offence carries with it a minimum prison sentence. In this
case, a fine cannot be imposed. Normally, the court gives
you a certain period of time to pay the fine. Failure to pay
the fine can result in imprisonment.

4. suspended sentence & probation: In some
cases, the judge will not give a fine or a prison term.
Instead, the judge will suspend sentencing and will set
down certain conditions the accused must meet for a set
period of time. This is referred to as probation. These
conditions often involve: 

(a)regularly reporting to a probation officer;
(b)no drugs or alcohol;
(c)remaining in the area;
(d)staying away from certain people (the victim 
and/or various associates with whom you got into 
trouble);
(e)doing some community work and/or repaying 
damages. 

5 .peace bond: The main reason for the peace bond
is to prevent threats and violence. It means that no for-
mal charges or trial will be held if the accused agrees to
accept certain conditions and to sign the bond. It is often
referred to as a “recognizance”. It is used in circum-
stances where one person has threatened another. It is
signed in front of a judge, before whom the accused
promises to abide by certain conditions set down by the
court. These may include staying away from the victim,
keeping the peace and being on good behaviour. If the
accused violates any of the terms, he or she may be
charged with either breaching the bond or with the
offence which he or she committed while the peace bond
was in force.

6. restitution order: This normally occurs as either
(a) a term of the probation or (b) if the item to be restored
is readily available (i.e. a television, VCR or automobile).
In these cases, such an order would be made to restore
the disputed property to the victim.

7. imprisonment: This is the harshest type of sen-
tence imposed upon the offender and is reserved for

crimes of a very serious nature. Imprisonment fits within
three categories: 

(a)concurrent term: This is where the accused has
been charged with more than one offence stemming from
the same incident. In this case, the sentences are served
at the same time; 

(b)consecutive term: This is where the accused has
been charged with several different offences stemming
from different incidents. In this case, the sentences are
served one after the other; and 

(c)intermittent term: If the total sentence is 90 days
or less, the judge may permit the accused to serve the
time intermittently. In this case, the judge may examine
such factors as the possible loss of employment or
schooling; possible ill effects upon the accused as a
result of lengthy consecutive imprisonment; rehabilitation
and the need on the part of the accused for a stable
home environment; and (4) negative effect of lengthy
imprisonment on the family of the accused. 

Once the sentence has been determined by the
courts, the judge will place sentence and the case is
closed. 


